INDEX. 





ADJOURNMENT. 
See Courts, 1. 
ADMINISTRATORS AND EXECUTORS. 


. No permission, from the Court of Ordinary, is needed, 
as authority to an administrator, in order that he may 
institute his suit for land, against a stranger. Aléter in 
a suit against the heir. Jordan et al. vs. Pollock, 


* 


EE RT AD AT ORT RID oh tga s gate ees ae 


2. In the payment of debts of an intestate, debts due by 


him for money collected as an attorney at law, are to | 


he classed with ‘“ bonds and other obligations’, and not 
with open accounts. Smith and another, administrator, 
vs. Ellington et al ; 


Executors and administrators are entitled to commis- 
sions for paying out legacies as well as debts, to be 
charged on the assets in their hands, provided there be 
any general estate; and if not, then, legacies as well 
debts to abate, protanto. Williamson, executor, vs. 
Wilkins and Wife 


4. Trustees are entitled to commissions for receiving and 
paying out dividends on bank and other stocks. Lhe. 


5. Where the question, as to the proper representation of 


wi estate. 1s Involved in litigation, it is the duty of the 
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Ordinary to grant temporary letters, pendente lite. Wal- 
ker vs. Dougherty......ccecceceeees Madani ng heroes easton seule . 653 


See Devise and Legacy, 2. Equity, 10, 11. Hg. Pr. 
1,2,17. JSudgment,2. Trusts and Trustees, 4, 5, 6. 
Wills, 3, 4. 


ADMISSIONS. 
See Evidence, 21. Landlord aid Tenant. 4. 


AMENDMENTS. 


1. Affidavits of illegality are, upon motion, and leave 
had, amendable instanter, by the insertion of new and 
independent grounds, provided that the defendant will 
swear that he did not know of such grounds when the 
affidavit was filed. Adais et al. vs. Fitegerald........ ae 

5 

2. All misnomers, in civil suits, may be amended instanter, 

and without delay to the party amending. The Rowe 


R. RK. Co. vs. Sullivan, Cabot § Co.scccccececeves wee ST7 
3. When the pleadings :1¢ made up in Equity causes, and 

the case set down for «= benring. amendments to the bill 

can only be made upow specin! cause. Fogers vs. At- 

kinson, administrate’, ¢f a!..........6 lanl aiditedalann . 320 
4. When amendments make «i entirely new case from 


that made in the origina! })1)!. they are, on that account, 


inadmissible. did. 

5. An action brought under the Act of 1847, “to cur- 
tail and simplify pleadings. may be amended in con- 
formity thereto, as the declaration might be at Common 
Law, or under the Act of 1709. Bazley vs. Jones..... 384 

















INDEX. 


See Equity Pleading and Pr. 9 to 17. Head Rights, 2. 
Infant, 1. Sheriff, 1. 


ATTACHMENTS. 


1. Attachment will not lie, in this State, for the recovery 
of unliquidated damages, consequent upon the breach 
of a covenant, but only upon contracts, express or im- 
plied, for the payment of money, and to enforce which 
debt or cudebitatus, assumpsit could be maintained.— 


DONE 0. Finis <5 ccs tenis maven onigeasnnaan eames 


2. Our Attachment Laws are founded upon the custom of 
London: and where they do not contain contrary pro- 


visions, are to be construed aecording to the practice 
Pe 
, ‘ 


r 


and decisions under that custom.  /2é: 


3. The attachment process being unknown to the Common 
Law, should he strictly construed an] pursued, especial- 
ly as to non-resident debtors. £ bad. 


4, If the affidavit says A B owes, and the declaration 
says AB, surviving partner owes, it is no variance. 
Shefiicld vs. Rials.......00.5. ieaneneihtgene annnoeieneaags we 


ATTORNEY AT LAW. 


1. If money is received by an Attorney, for the plaintiff 
on a judgment, and the credit given therefor, and the 
money, by an understanding with defendant, is applied 
in payment of the Attorney's fees, this is equivalent to 
a payment over to his client, so far as to protect the At- 
torney from a suit by the defendant, when the judg- 
ment is subsequently reversed. JD/cDonald et al. & 
TBIF iki cavvinienamanneninie ile nace guneetwnakedens 


2. An Attorney. in England, has a general lien for his bill 
VoL. xiv. 91 


89 


“7. Ard if there be a collusive settlement of a pending 
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of costs and disbursements, upon the deeds and other 
papers of his client, which come into his hands in the 
course of his professional employment, although his de- 
mand does not arise from services in relation to those 
papers. And this lien extends to the general balance 
of his accounts with his client. This general lien, how- 
ever, is only commensurate with the right, which the 
party delivering the papers, has in them. 7 b/d. 


8. He has also a special lien upon the money of his client, 
which may come into his hands, and upon a judgment 
obtained by him for his client, for the amount of his 
bill accruing in the ease in which the money is raised, 
or the judgment obtained. If the money is in his hands, 
he may retain it in payment of his bill: or if in’ the 
hands of the Court. it will hold it until the bill is paid. 
Ibid. 


4. As against the plaintiff, the Attorney has a general 
lien upon an execution in his hands, and a special lien 
upon it as respects the defendant. He can retain it as 
against the plaintiff for a general balance, and as against 
the defendant enforce it, bv order of the Court, for his 
bill accruing in the cause. /b7d. 


5. If the defendant, in a judgment, pays to the plaintiff 
the debt and costs due thereon, after notice from the 
Attorney of his claim for costs, he pays in his own 
wrong, and will be still liable tothe Attorney.  /did. 


6. If there is a bona fide settlement between the parties, 
without notice of the Attorney's lien, he cannot pro- 
ceed for his costs, onthe judgment ; butif there isa fraud- 
ulent settlement, made with a view to prevent his get- 
ting his costs, he can proceed on the judgment for them. 


Tbid. 
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cause, with a view to prevent the Attorney from getting 
his costs, he is entitled to proceed in the cause, for the 
mere purpose of collecting them. Lhid. 


8. Since 1832, in all the Courts of Common Law, in Eng- 
land, the Attorney's lien prevails against the equitable 
right of sct-off in the defendant. Formerly, in the 
Common Pleas, the lien attached only upon the balance, 
after the equities between the parties were settled. So 
now, in the Courts of Chancery. What therule is in 
Georgia, on this point—Vuery 2  Tbid. 


9. The Attorneys lien will not be suspended, until an un- 
liquidated claim of the opposite party can be ascertain- 
ed, and a balance struck between the parties. Jbid. 


10. In Georgia, Attorneys and Solicitors have the same 
lien for their fees, (whether agreed upon by express con- 
tract, or by implied contract, or determinable by the 
usage of the profession,) which exist in England, in fa- 
vor of Attorneys, for their bill of costs. 1 bd. 


11. A contract, entered into between the counsel for the 


See Administrators, §-c., 2. 


See Criminal Law. 








plaintiff, and the defendant to a judgment, by virtue of 
which, the defendant agrees to pay them a part of their 
fees in the case, in consideration of their release to him 
of the balance, and of their forbearance to press the 
execution, and of a delivery to him of the f#. fa: Held, 
to be a valid contract, and that money paid upon it, 
cannot be recovered back from the counsel, although 
the judgment was reversed after the contract was made 
and executed. J bé?. 

2, Claim Laws2to 5. Prin- 
J 


cipal and Agent, 1,2. Witnesses, 2. 


AUTREFOIS CONVICT. 
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BAILMENT. 


1. To neglect to exercise authority to forbid a thing, is, 
in legal contemplation, to permit it. Gormon vs. Camp- 


A Sa as hla Sle evens Scud A Be 


2. Hiring a slave is a contract of bailment, and the hirer 
is bound to exercise ordinary diligence, in supervising the 
slave. J bid. 


3. If it is necessary, for the protection of the slave, the 
hirer may not only use coercion, even to chains, to re- 
strain the slave from risk and exposure, but it is his du- 
ty to doso; and he will make himself’ personally re- 
sponsible, by neglecting his obligation in this respect. 


Ibid. 


4, Humanity to the slave, as wellas a due regard to the 
interest of the owner, demand alike, that the rules of 
Law, regulating the contract of hiring, should not be re- 
laxed. bid. 


5. The hirer of a slave is not responsible for the loss of his 
life, in the service for which he was employed, unless 
guilty of wilful misconduct, or culpable negligence.— 


Ibid. 


6. Where a slave is put to a different purpose from that 
intended, the hirer is responsible for his loss of life, al- 
though by inevitable casualty ; and although the loss 
arose from the voluntary act of the slave. 7 did. 


See, also, Latimer, guardian, vs. Alexander..........+. 


7. The hirer of a slave, and not the general owner, is lia- 

ble, in an action for medicine and medical services ren- 
dered the slave, while the term of hiring continued— 
the services and medicine not being rendered at the re- 





137 


259 
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quest of the owner, but at the request of the hirer. 
Latimer, guardian, vs. Alexander............cccceseeevees 


8. A particular custom in a county, that the general own- 
er shall pay these expenses, does not supersede or con- 
tro] the general principal. / dd. 


Y. The hiver of a negro is not entitled to an abatement 
from the price, on account of the sickness of the negro, 
unless the sickness originated in causes existing at the 
time of the hirmg, and unknown to the hirer. J id. 


10. The hirer of 2 slave is bound to use ordinary dili- 
gence in regard to the health of the slave—that is, 
such diligence as a prudent man commonly takes of 
his own slave. And this ordinary diligence is to be em- 
ployed, not only in protecting the slave from danger 
and disease, but likewise in discovering disease, if it ex- 
ists, and in its treatment also. J bid. 


11. If the hirer of a slave fail to perform his duty, in 
supplying the slave with medical and other necessary as- 
sistance, the owner may do it, and look to the hirer for 
re-imbursement. J bid. 


12. Under special circumstances, the hirer—although pri- 
marily liable to the physician, might, nevertheless, be 
entitled to relief as between the owner and himself—es- 
pecially ina Court of Equity. 7 béd. 


13. Notwithstanding the hirer be answerable, in the ab- 
sence of any agreement to the contrary, it is competent 
to protect himself by contract. J bid. 


See Rail Roads, 2,3. Slaves, §-c., 1, 2. 


BILL OF EXCEPTIONS. 


1. The Sundays embraced in the thirty days in which a 
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bill of exceptions is required to be certified and signed, 
the same being “statutory time’, are not to be excluded. 
Wilkinton ct at. ve. Castellow.oicis.ccscccccdesacesessctcess 


2. Exceptions to the admissibility of testimony, on the 
ground that it is egal, without specifying wherein it is 
legal, held to be insufficient. /agram ct al. vs. Little. 


3. After a bill of exceptions is signed and certified by the 
presiding Judge, and filed with the Clerk, his control 
over itis atan end; and any alterations made by him 
in it after that time, must be taken and considered as 
done in his individual, and not lis official character. 
T he State, ex Eel, §e., vs. Powers, Tudge........0.000 


BOND FOR TITLES. 
See Color of Title, 2. 
BRIDGES. 


1. Does the grant of a ferry franchise confer the right to 
build a bridge at the same place? Quere? Hall, 
MF, OO Tod GRE CRORES oon cosieneee cyanide viveeds 


2. A parol license to build a bridge on the land of anoth- 
er, does not authorize the building of a second bridge, 
when the first has been swept away bya flood. did. 


3. If the first bridge was erected under a parol contract, 
which was executed by one of the parties, equity would 
enforce its specific performance ; but when it is swept 
away, and the bill seeks to enforce this contract, in ref- 
erence to another bridge, erected at the same place, 
there must be a distinct allegation that the second 
bridge was erected under and by virtue of this parol 
agreement. J bid. 





122 


175 


389 
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4. The power, by contract, to repair bridges across the 
Savannah, Ogeechee and Altamaha canal, does not be- 
long to the commissioners of roads and bridges of Chat- 
ham county. Towles, for use, &e. vs. The Justices,... 391 


See Constitutional Law. 1, 2, to 6. 
CERTIORARL 


1. At the he aring of e certiorart, no other errors shall be 
insisted upon, tm the argument by counsel, nov decided 
by the Court, than those which are stated in the peti- 
tion. » Adame et al. va. Fitzgevald.cccs.ccccsssessssecevseds 30 
2. The allowance and return of a writ of certiorari, is a 
supersedeus to any further procecdings on the record 
below, but does not operate as a reversal of a judgment 
executed, or supersede one in process of execution: 
and that a special order of the Judge, when he grants 
the certiorari, cannot enlarge its powers. Mayor, fe. 
08: SOU ign sbicn aig Ri i eessileg Ws ncb nna taker 162 


3. Where a city council, on charges, remove their mar- 
shall, and on granting a certioraré the Judge grants an 
order re-instating the marshall, and re-straining the 
council from electing another: J/e/d, that this order is 
erroneous. J bid. 


CHARGE OF THE COURT. 


1. If counsel have reason to fear that the Jury do not un- 
derstand the instructions given them, they should sug- 
gest it at the time of trial, in order that the Judge may 
be more explicit. Johnson vs. The State.......0. 00 55 


2. Instructions not warranted by the facts of the case, 
are error. Henderson vs. Stiles.c..cccecsercssecseceesseee 185 
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8. A charge is objectionable, which states general princi- 
ples correctly, but which, nevertheless, are not applica- 
ble to the facts, as proven. The instructions should al- 
ways be given, in reference to the evidence in the par- 
ticular case. Gorman vs. Campbell, .c.ccccccccccccceeees 


4, It is error to lay down a correct qualification to a rule 
of law, when there is no evidence touching the subject- 
matier of the qualification. Webb vs. Robinson et al.. 

5. Ti is not the duty of the Court, upon request of coun- 
sel, to go through a bill and answer, pointing out what 
parts of the answer are responsixe; but when counsel 
make a point to the Court, as to the responsive charac- 
ter of any portion of the answer, it is the duty of the 
Court, and its conclusive province, to determine wheth- 
er itis or not. Lbid. 


6. Where the Court was asked to charge “that the ab- 
sence of proof is evidence that the fact does not exist, 
and consequently, that if the Jury believe that no tes- 
timony has been produced to show that W was preju- 
diced against her older. children, the Jury cannot be- 
lieve that any such prejudice existed”, and the Court 
declined to give the latter portion of the request in 
charge: Held, that though the latter part of the re- 
quest should be given in charge, as requested; yet, in 
effect, the Court did charge the Jury, substantially 2 
compliance with the request, and no injury was done by 
the refusal. Weliiamson vs. Naber's et ali... 


J. The Act of 1850, to prevent the Judges of the Supe- 
rior Courts from expressing their opinions to the Jury, 
as to what had or had not been proven, was not intend- 

; ed to prohibit the Courts from summing up the evi- 

2 dence, or directing the attention of the Jury to any 
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particular portion of the testimony. Shiels vs. Starke 429 
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8. Where, upon the trial of a prisoner for murder, the 
Court, in his charge, mentions that the counsel for the 
prisoner had admitted that he was guilty of either mur- 
der or voluntary manslaughter, and that they must find 
him guilty of voluntary manslaughter; but the Court 
adds that it was a question for them to decide from the 
evidence; and that if, from a review of all the testimo- 
ny, they were not satisfied of his guilt, they must ac- 
quit: Held. that the effect of such a charge, taken as 
a Whole, was to leave the guilt or innocence of the pris- 
oner with the Jury, to be determined by the evidence. 


Andereom ve. THe. Bbdbeicsicccccccccccvsccvaclececccesedvere 709 


See Claim Laws, 3, 4. Equity, 3. Equity Practice, 6. 


Hrror, 1, 3. Judge, ge. 1. New Trials, 4. 
CIVIL LAW. 

See Court of Ordinary, 3. 

CLAIM LAWS. 


1. Where, upon trial of an issue of damage or no damage, 
by reason of the interposition of a claim under our Stat- 
ute, it was proposed to prove that a tenant of the claim- 
ant’s had unlawfully sold a sect of mill-irons, on the 
premises claimed, and that they had been thus removed 
from the premises: Held, that it was not damage re- 
sulting from delay only, such as is contemplated by the 
Statute, but was a tort by the tenant, for which he was 
liable to the plaintiff. Perkins et al. vs. Attaway, 
MM aa v0 asics nics Pek ieee tlawi gaat eee 


. Where, in such a case, a witness, an attorney at law, 
and advising counsel for the claimants, stated that he 
had advised the withdrawal of the claim, to avoid dam- 
ages: Held, that this testimony was propei, as mate- 


VOL. XIV. 92 
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730 INDEX... 
rial to the inquiry, whether or not the claim had been 
continued, unreasonably, after the claimants were ad- 
vised of its weakness. J bid. 


3. Where, upon the trial of such an issue, the Court in- 
structs the Jury that “the question of title was settled, 
and could not be considered by them”: Held, that, if, 
by this, the Court designed to say that it was not nec- 
essary for the Jury to consider this title, in order to 
determine whether or not the claimants, in this case, 
were entitled to the premises in dispute, the charge was 
right; but wrong, if the Court meant to say that the 
Jury might not look to the title, in order to ascertain 
whether or not the complainants had probable ground 
for their claim, and may have interposed it in good 
faith. Ibid. 


4. Where there was no testimony of grossly unskilful ad- 
vice given by counsel, (unless the failure to recover 
constituted such evidence,) and the Court charged that 
if the claimants made this clam under the advice of 
counsel, which was wrong and grossly unskilful, they 
were not protected or excusable: Held, that this was 
charging upon a supposed state of facts, which did not 
exist, and was erroneous. 1 dzd. 


5. If a claim-case be commenced and continued, under and 
by advice of counsel, in good faith, sought and acted 
on, even though such advice proved to be founded upon 
erroneous views, the claimants are not responsible for 
damages, as having interposed the claim for delay only. 
Tbid. 


6. If aclaim be entered in good faith, and afterwards, the 
claimant discovers its weakness, and that it ought not 
to prevail, and does not withdraw or dismiss the same, 
within a reasonable time after such discovery, he is lia- 

ble, upon final verdict against him, for damages, result- 
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ing from such continuance of the claim, just as :f the 
same had been at first interposed for delay only.. 7 b:d. 


Executions are levied upon land, as the property of 
the defendant, which is claimed by B, and a verdict 
rendered finding it subject; afterwards, B conveys it to 
C, and it is levied on as the property of C, and D be- 
comes the purchaser, with actual notice of the previous 
litigation, D puts in his claim, when offered for sale, 
under the origmal levy: Held, that he is estopped by 
the former finding. Means vs. Sanders..........0..6004 ‘ 


The plaintiff in f. fa. introduces a deed from the adminis- 
tratrix of the defendant, to B, made in compliance with 
a sale under the order of the Ordinary, and another 
from B to the claimant: Held, that the onus is not 
changed. McConnell ys. Rhodes..........ccccecceeeeees ; 


Where a claim-case is on the appeal, and the claimants 
propose to withdraw their claim, and make an entry ac- 
cordingly, to which plaintiffs object at a subsequent 
term, plaintiffs cannot take an order dismissing the 
claim, against the will of the claimants. Bethune and 
another vs. Barker......0cc.se0ee seasoned Dic ackegceeneunel 


CLERKS. 


See Constitutional Law, 26. Courts, 1. 


1. 


2. 


COLOR OF TITLE. 


A Sheviff’s deed, though defective, may be proper tes- 
timony, as color of title, in aid of possession. Beverly 
and another vs. Burke... i eade oul Paitin idcmaea eat ten : 


The. testimony of a witness, going to show that the 
purchase-moncy for land is not paid, is proper evidence, 
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132 INDEX. 
in a case between the vendor and vendee, where the 
bond for titles is relied upon as a color of title; for in 
such case, the bond cannot so operate, when the pur- 
chase-money is not paid. J bid. 


See Deed, 7. 
COMMON CARRIERS. 
See Rail Roads, 2, 3. 
CONSTITUTIONAL LAW. 


1. The Legislature, much less the Inferior Court of a 
county, cannot appropriate the land of one citizen to 
the use of another, especially without making provis- 
ion for compensation. Hall, adm’r, vs. Boyd and an- 
NN ce chp kcindinen'ennevaralilieherenns igo deeiwheacanantien iets I 


2. In England, corporations are created and exist by pre- 
scription, by Royal Charter and by Act of Parliament. 
In this country, they are created by authority of the 
Legislature, and not otherwise. Phe Franklin Bridge 
Ts ainsi gg tnpcins ctv atin othhbegcapectosnies 80 


3. The Legislative power is vested, under our Constitu- 
tion, in the General Assembly, consisting of a Senate 
and House of Representatives, elected at stated inter- 
vals by the people. bed. 


4. Can the Legislature transfer the law-making power to 
any other body? Quere? Ibid. 


5. In England, although the contrary doctrine was for- 
merly asserted to be the law, it is now well settled that 
the King may delegate to others the power of estab- 
lishing corporations; and the same principle has been 
recognized by the Courts, both of Pennsylvania and 

Missouri. bed. 
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6. The Act of 1843, and that of 1845, amendatory there- 


g 


— 


of, pointing out the manner of creating certain corpo- 
rations, and defining their rights, powers, privileges and 
liabilities, are Constitutional; and the charters estab- 
lished under them, and in conformity with their provis- 
ions, are legal and valid. J dd. 


. Upon trial of the question, as to the right of way in 


the E. T. & G. R. R. Co., over the route upon which 
they have constructed their road in Georgia, as against 
the claim of the Union Br. R. R. to the same: Held, 
that the former Co. takes no legal aid from the resolu- 
tions of our Legislature in 1837, offering to secure sim- 
ilar privileges, in our State, to any Tennessee Compa- 
ny, to those enjoyed there by the W. & A. R. R. pro- 
vided, the latter State would grant the privilege of ex- 
tending that Road to the Tennessee River. The Un- 
ton Br. R. R. vs. The EB. T. § Ga. BR. BR. Co...sseeee 


. In 1840, the Legislature of Georgia incorporated the 


Cross Plains & Red Clay Rail Road, reserving the right 
to repeal the charter. In 1847, an Act was passed, 
granting the right of way over the same route to others. 
In 1849, the Legislature recognized the principles 
granted to the Company by the Act of 1840—changed 
the name to Union Br. R. R. and repealed that clause in 
the Act of 1840, which reserved the right to repeal the 
charter: Held, that the Act of 1849 could not affect 
the rights which had been acquired under the Act of 
1847, because that Act repealed the Act of 1840, so 
far as the right of way was concerned. did. 


. The prohibition of the 10th Section of the 1st Article 


of the Constitution of the U. S. to the effect that no 
State, without the consent of Congress, “shall enter 
mto any zgreement or compact, with another State, or 
with a foreign power’, is political in its character, and 
has no reference to a mere matter of contract, or to the 
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734 INDEX. 
grant of a franchise, which in no wise conflicts with the 
powers delegated to the General Government by the 
States. did. 


10. Violations of the local by-laws of a municipal corpo- 
ration, not involving the elements of offences known to 
our Penal Laws, are not “ Criminal Cases’’, within the 
meaning of the 3d Section of the Ist Article of our State 
Constitution. Floyd vs. The Commissioners, ¢....... 354 


11. Summary trials and convictions, without the interven- 
tion of a Jury, for such violations of local by-laws, do 
not conflict with the right of trial by Jury, as exercised 
in this State, previous to the 30th May, 1748, and are 
therefore not unconstitutional. Jdzd. 


12. The Ordinance of the City Council of Savannah, that 
‘on the gross amount of sales of all negroes, goods, wares 
and merchandize or other commodity, article or thing 
sold within the corporate limits of the city, by any per- 
son or persons whomsoever, upon or for a commission, 
premium, per centum, or other profits, charged or to be- 
charged thereon, &c. there shall be paid, by the person 
so selling, fifty cents on every hundred dollars of the 
amount of such sales respectively,” &c. is not unconsti- 
tutional, according to the decision of the Supreme Court 
of U. 8. in Brown vs. Maryland, 12 Wheat. Padel- 
ford, Fay Cp: Og. Tike Mayers Bee); oe a5 i500 ons ge oee 438 


13. That case is over-ruled by the License case, in 5 How- 
ard; and by the Passenger cases, in 7 Howard, and 
partly by the case of Groves et al. vs. Slaughter, 19 
Peters. Per Benning, J. Ibid. 


14. The Constitution is to be construed in the sense in 
which it was understood by the makers of it, at the time 
when they made it. Jbzd. 
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15. That sense is expressed by the four following propo- 
sitions ; 

1. That the Constitution delegated to the General 
Government, or any Department thereof, no power, by 
dmplication, but only such pewers as it expressly enu- 
merated. 

2. That it delegated no exclusive power, unless the 
delegation was said to be exclusive. 

3. That it laid no prohibition upon the States, ex- 

cept such as it specified. 

4. That the words used in it, if susceptible of more 
meaning than one, were used in the meaning which was 
least favorable to the delegation of power, and most fa- 
vorable to its retention. Per Benning, J. Lbid. 


16. The Supreme Court of Georgia is co-equal and co-or- 
dinate with the Supreme Court of U. S.: and there- 
fore, the latter cannot give the former an order, or make 
for ita precedent. Per Benning, J. Lid. 


17. The four stated propositions are true, anything said or 
done by the Supreme Court of the U. 8. to the contra- 
.ry, notwithstanding. Per Benning, J. Ltid. 


18. Tried by these, the decision in Brown vs. Maryland 
is erroneous. Per Benning, J. Lbid. 


19. Tried by these, the ordinance is not unconstitutional, 
as against the commercial clause. Per Benning, J. 


LT bid. 


20. Tried by these, it is not against the clause which pro- 
hibits the States to tax imports. Per Benning, J. 
Tbid. 


21. The meaning of that ciause is: 
1. That without the consent of Congress, a State 
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may tax imports, for the purpose of executing her In- 
spection Laws. 

2. That the nett produce of such tax is for the U. S. 
_ 8. That with the consent of Congress, a State may 
tax imports for any purpose. 

4, That without that consent, she may tax, ‘subject 
toa power in Congress to revise and control. 

5. That the part of the clause, giving the “nett pro- 
duce to the U.S., applies only to. Tax. Laws, for inspect- 
ion purposes.” Per Benning, J. Lbid. 


22. Query? Must not the Court presume this Ordinance 
passed for executing an Inspection Law? Per Ben- 
ning, J. Lbéd. 


23. If not, it is to be presumed that Congress has consent- 
ed toit. Per Benning, J. Ibid. 


24. But if Congress has not consented, it is not void, but 
only subject to be revised and contro!led by Congress. 


Per Benning, J. Ibid. 


25. If void, it works no wrong to the persons subject to 


the Ordinance. Per Benn?::;/ Thid 
26. Has not the Governor, aloic, under the Constitution, 

the power to fill a vacancy in the Clorkship of the Su- 

perior Courts? And are the Acts of 1826 and 1842, 

conferring this right upon the iiferiot ynd Superior 

’ Courts, unconstitutional an’ void? iv ry? Mealing 

8. Price GE: Were Noi. 6i isha oe ER awhaaeeens . 596 
See Criminal Law, 4. Gaming. 5. Jurisdiction, 2. 


CONSTRUCTION OF STATUTES. 


1. The Legislature, in a charter granted in 1840, reserv- 
ed the right to repeal. In 1547. they granted the 
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same franchise to others. The Act of 1840 is repeal- 
ed, because the Act of 1847 is directly repugnant to it. 
The Union Br. R. R. vs. The EF. T. & G. RB. Ru... 


bS 


. A Statute must be construed with reference to the 
whole system of which it forms a part. M§/cDougald, 
administratriz, v8. Dougherty... isccccscetecvesseesvecss 


CONTINUANCES. 


— 


. Applications for continuances.are made to the sound 
discretion of the Court, and the Appellate Court will 
be careful not to interfere with that discretion, except 
in cases of abuse. Doberts vs. The State..........00000 


2. In all applications for a continuance, on account of not 
having subpoenaed witnesses, by reason of the recent 
finding of the bill, the party moving must show, by 
giving their names, that he has such witnesses, and must 
state what he expects to prove by them, in order that 
the Court may judge of its materiality. Roberts and 
ancther v0: Die Tales. icisvecscctavisgqueteisuvegumaren 


3. Where, upon motion for a continuance, on the ground 
of popular excitement against the prisoner, five months 
have elapsed from the time the offence was committed, 
and the Judge, to whom application was made, refuses 
it, because, in his opinion, this period is sufficiently long 
for such popular feeling, if it had been aroused, to have 
subsided: Held, that this is a matter which is necessa- 
rily very much in the discretion of the Court, whose 
duty it is to look into all the circumstances: and where 
there appears no evidence of the abuse of such discre- 
tion, this Court will not disturb the decision. J édzd. 


4. If a party be ruled into a trial, when it appears, from 
the facts stated in the bill of exceptions, that he was en- 
titled to a continuance, the judgment obtained against 

VOL. XIV. 93 


327 


674 
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on 


6. 


a 2 


1. 


bo 


him will be, for that cause,. reversed, and a new trial or- 


dered. Copenhaven vs. T he State.......csssccsesseeeeeee 


. The defendant against whom a bill of indictment was 


found,. and who was put upon his trial the next day, 
moved the continuance of the cause till the next Term, 
or for a few days, to obtain the testimony of two wit- 
nesses, whose names were set forth in the affidavit, and 
who resided in the State, and by whom he expected to 
prove an alibi: Held, that it was error in the Court, not 
to allow time to procure the evidence—the facts con- 
tained in the affidavit of the party demonstrating the 
materiality of the proof. did. 


The Penal Code of Georgia is liberal, in granting con- 
tinuances in Criminal causes. Jdzd. 


The opinion of the presiding Judge, as to the guilt 
of the accused, cannot be made the ground for depriv- 
ing him of the clear legal rights guarantied to him by 
the laws of the land: bid. 


CONTRACT. 


Where B lends money to T, upon condition that he 
will share one-third of the loss, upon a shipment of cot- 
ton, which has been sustained by a firm of which T er- 
roneously supposes himself a member, B knowing at the 
time that he is not so, but having no interest therein : 
Held, that B has committed no such fraud on T as vi- 
tiates the contract, and will prevent his recovery of the 
amountsoloaned. Tillinghast and another vs. Banks. 


. A valuable consideration consists in some right, inter- 


est, profit or benefit accruing to the contractor ; or some 
forbearance, detriment, loss or responsibility, labor or 
service on the other side. bid. 


22 


649 








INDEX. 789 
See Mistake, 1. Voluntary Conveyance. 
CORPORATIONS. 


J. Advantage cannot be taken-of non-user or mis-aser, 
of an Act of Incorporation, in any collateral action. 


The Union Br. R. R. vs. The E. T. § G. R. RB. Co. 327 


. An Act of Incorporation, in which the Legislature 
have reserved the right of repeal, may be repealed by 
implication, upon the principle that every affirmative 
Statute is a repeal, by implication. of a precedent af- 
firmative Statute, so far asitis contrary thereto. Ibid. 


bo 


3. A corporation can have no legal existence out of the 
sovereignty by which it is created; but its existence, as 
# person capable of contracting, may be recognized in 
another State, and as such, it may there be contracted 
with. bid. 


See Constitutional Law, 2to9, 10,12. Retailing, §c., 1. 


COURTS. 


1. The several Courts of this State have the power to ad- 
journ from day to day, or for a longer time, to suit 
their own and the public convenience, without a Clerk ; 
and an tnterregrum in the office of Clerk, would 
not deprive the Courts of this right. Mealing vs. 
PRG A cinricinscs iicmnnvoeningeimeremaee 596 


COURTS OF ORDINARY. 


1. The rule is well settled, that all that is necessary to 
show jurisdiction, must appear on the face of the record, 
or in the proceedings of a Court of limited jurisdiction. 
But whether letters of guardianship can be said to be a 
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part of the record of a Court of Ordinary—Query ? 
Perkins et al. vs. Attaway, guardian. ...ccccceceeeseeeees 27 


2. The Court of Ordinary, in our State, so far as testate 
and intestate estates are concerned, cannot be deemed 
a Court of limited jurisdiction, in the sense contempla- 
ted by the above rule. Andas regards the subject mat- 
ter of such estates, every presumption is to be made in 
favor of the jurisdiction of the Court of Ordinary. J ded. 


3. The Civil and Canon Law, governing the proceed- 
ings in the Ecclesiastical Courts in England, in relation 
to testamentary causes, is the law of our Courts of Or- 
dinary, upon similar questions. Finch et al. vs. Finch. 362 


See Administrators, §c., 5. Wills, 3, 4, 5, 6. 
CRIMINAL LAW. 


1. In a prosecution for robbery, where the prisoner re- 
lied upon a plea of autrefois convict, on a charge of 
burglary, the indictment, in that case, having charged 
the breaking and entering, with intent to commit the 
robbery, which, by demurrer to the plea, was admitted 
to be the same as that charged in the second indict- 
ment: Held, that the plea of former conviction was 
sufficient, in Law, because the record shows the second 
case to be the same transacted with the first: Held, 
also, that the plea is sufficient, where the prisoner 
might have been convicted on the first indictment, by 
the evidence necessary to support the second. Roberts 
§ Copenhaven vs. The State........cscceecceeeeens diienacine 8 


2. Where there are two counts in an indictment, and the 
second is decided to be defective, the Jury may proper- 
ly return a verdict of “Guilty on the first Count” ; 
and this is a general, not a special verdict: Held, also, 
that if the Jury, by mistake, write the verdict, ‘ Guilty 














INDEX. 


on the first account”, the Court may direct a correction 
of this false orthography, and cause the first syllable 
of the last words to be erased. Ibid. 


3. The Jury, on the trial of an indictment, returned into 
Court, and were called by the Clerk ; one of them hand- 
ed the indictment to the Solicitor General, upon which 
a verdict of “Guilty” was written, but not signed. It 
was shown to the counsel for prisoner, who declined to 
poll the Jury. It was then read in the hearing of the 
Jury, and ordered to be recorded: Held, that the pris- 
oner was not entitled to a new trial, on account of any 
irregularity in the verdict. toberts vs. The State..... 


4. Upon the trial, a prisoner was represented by counsel, 
and to one of them was submitted the conduct of the 
examination of witnesses. After a full cross-examina- 
tion of one of the witnesses, by that counsel, the pris- 
oner requested leave to cross-examine him, which was 
denied: Held, that this was no violation of the consti- 
tutional right of the prisoner, to defend by counsel, in 
person, or by both. bid. 


5. Criminal Courts should be doubly guarded, whenever 
notorious offenders are arraigned before them—the great- 
er the crime, the greater the temptation and danger of 
being betrayed into error. Copenhavenvs. The State. 


6. On an indictment for a rape, the prisoner may be found 
guilty of an assault, with intent to commit the offence. 
Relea 60. DRE NE siarecaacyesesctpeuerenpiecbcorsseg teins 


7. In crimes which require force as an element in their 
commission, there is no substantial difference between 
an assault with drtent, and an assault with attempt, to 


commit the offence. J did. 
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742 INDEX. 


8. In simple larceny, the thief may be tried in any coun- 
ty in which he may be found in possession of the stolen 
goods; and a trial in one, is a bar to a trial in every oth- 
Oe. Titans G0: The Be mhtei ones vesesiicnisgsecisccsoes sce 


9. The legal signification of an entry upon the minutes, 
in the trial of a capital case, of “Juror withdrawn— 
mis-trial declared’, is, that the discharge of the Jury 
was with consent of the defendant, by agreement be- 
tween the respective counsel. Lancton vs. The State. 


e 


See Constitutional Law, 10, 11. Jury, 1. Continu- 
ance, 6. New Trial, 15 to 18. Practice Superior 
Court, 1. Retailing, fe., 1. Witness, 1. 


DEBTOR AND CREDITOR. 
See Vendor's Lien, 4. 
DEED. 


1. A deed cannot be delivered to the grantee, as an es- 
crow ; but so to operate. must be delivered to a third per- 
son for him. A delivery to the grantee, himself, vests 
the title in him. Jordan etal. vs. Pollock, adm’r...... 


2. Where several deeds have been delivered by a grantor 
to R, one of his sons, in which he has conveyed to that 
son, and others of his children, various items of his prop- 
erty ; and at the time of such delivery, the grantor 
says to him, “take them and put them away until I call 
for them, for I am not ready to turn over the property, 
as the crop is not housed’’; and, afterwards, a question 
is raised, as to the delivery of his deed to R, who has 
been in possession of the land granted by it: Held, that 
the fact of the other deeds being found in the posses- 
sion of the other children, (the grantees) was one from 
which a presumption might be derived, that his deed 
was delivered to R. Ldad. 


426 











INDEX. 


3. In such a case, it was not error in the Court to charge 
that the circumstances under which the deed was hand- 
ed to R, and his possession of the land, taken with all 
the other testimony, might be looked to as evidence of 
delivery. bid. 


4. The mere cancellation of a deed, will not divest the ti- 
tle to land which has once vested by transmutation of 
possession: nor will a re-delivery of the deed have this 
effect. Lbid. 


5. An instrument, purporting to be a deed, which, when 
made, is incapable of having any legal operation, can- 
not become, afterwards, a valid deed, by being comple- 
ted and delivered by a stranger, in the absence of the 
party acting under a parol authority, and can only be 
completed by a third person, acting under written au- 
thority, under seal. Zngram et al. vs. Little......0.00- 


6. A deed, duly signed, sealed and attested, but with- 
out any grantee named, and without the amount of 
the purchase-money stated, these being left blank, is 
inoperative, as a muniment of title, and cannot be com- 
pleted by a third person, im the absence of the grantor, 
without authority, under seal. Such instrument is ad- 
missible in evidence, however, to show color of title in 
the party claiming under it. J zd. 


See Hvidence, 25, 26. Registration, 1. Vendor and 
Purehaser, 1, 2. 


DEPOSITIONS. 


See Lnterrogatories. 


DEVISE AND LEGACY. 


1. Where personal property to 8 G, and if he should die, 
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bo 


without any child living at his death, then, to the chil- 
dren of L G and, J A, and § G, died, leaving his wife 
enceinte with a child, which was afterwards born and 
lived for some time, but subsequently departed this life : 
Held, that such bequest was in the nature of an execu- 
tory gift to the children of S Gand J A, to take ef- 
fect, upon the defeasance of the prior gift to S G: Held, 
also, that for the purposes of this bequest,«the child, in 
ventre samere, was a child living at the death of its 
father SG. Groce va. Rittenberry........ccccccesesevees 


. Where a legacy is given to one who is appointed 


executor, whether the same be expressed, as in consid- 
eration of care and pains or not, the Jaw presumes that 
it was given in consideration of services as executor, 
unless there are words in the will which show that it 
was founded on a different consideration, and the lega- 
cy must fail if the person so appointed does not quali- 
fy as an executor. The provision made by our Law, 
for payment of commissions to an cxecutor, though 
weakening the strength of this presumption, is not, ne- 
eessarily, so repugnant as to repel it. Béllingslea, ad- 
SE, Ne, TIE Fein dn Saeses sec sodentesecvnasicten 


See Estates, 1. 


to 


DISCOVERY AT LAW. 


By the Act of 1847, the order to obtain discovery had 
to be granted in open Court. By the Amendatory Act 
of 1850, the order could be obtained, cither in term 
time, or from a Judge of the Superior Court or Justice 
of the Inferior Court, zn vacation. Nether of them can 
act in a case pending in the Court of the other. Til- 
linghast and another vs. Nourse, Stone & Co.....0..000- 


DISTRIBUTION. 


See Administrators, gc. 


233 
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DOWER. 


1. A notice, by a widow, of her intention to apply for 
dower, is void, unless givenin her name. Rogers et al. 
ex'rs, vs. Hoskins........004. aeons iveenesal _—e 


2. Where there are two representatives of an estate, both 
of whom reside in the county, and are included in the 
notice by the widow, of her intention to apply for dower, 
both should be served. did. 


DURESS. 


1. An instrument obtained from A, in prison, is not void 
for duress, if B, to whom it is given, and at whose in- 
stance A is imprisoned, was fairly in the prosecution 
of his legal rights, in causing A to be imprisoned. 
Smith et al. ve. Atwood, GAN?......cccecsccecseccccsccecs 402 


EATONTON. 
See Retailing, fe. 1. 
EJECTMENT. 
See Verdict, 1. 
EQUITY. 


1. Where matter is relied upon in the answer, as a defence, 
which does not appear in the bill, and the only relief 
thereby sought, is such as is dzreetly, and not collateral- 
ly, incident to such defence, and no cross-discovery is 
sought: Held, that this portion of the answer is not in 
the nature of a cross-bill. T%son et al. vs. Tison, ad- 
WORE: AA ih Aci titiaite Nah fee 

VoL. XIV. 94 
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746 INDEX. 


2. Upon a bill to reform an absolute bill of sale for a ne- 
gro, on the ground of fraud, in this, that it was intend- 
ed only as a security for money loaned at a high rate 
of usury, certain witnesses testify to declarations of the 
usurer, acknowledging that he had a en only on the 
slave, and that if principal and interest were paid, the 
debtor might keep the negro: Held, that these circum- 
stances, taken together, might afford presumption that 
the deed was made absolute, by fraud or mistake, and 
that the testimony should have been submitted to the 
Jury, that they might determine whether it did have 
this effect. Greer, erecutor, vs. Caldwell, adminis- 
WI cosccaccsss ewsnee PRS OR Manteo re WRN Pee ee ae 207 


3. It is not proper, in such a case, for the Court to charge 
that the evidence to reform the deed, should be “ posi- 
tive”. The better rule is, that it should be (whether 
positive or presumptive,) clear, strong and satisfactory. 


T bid. 


4. Our Statute of 25th December, 1857, was not intended 
to take from our Courts of Chancery, authority to re- 
form written contracts, on the ground of mistake; but 
only to make plain, by express enactment, the illegality 
of allowing testimony to prove that a deed, absolute in 
its terms, was intended only asa mortgage, without pre- 
tence of fraud, accident or mistake. In other words, 
was not restrictive, but declaratory of the Common 


Law. bid. 


5. Less than seven years having clapsed between the ac- 
cerual of the right of action and the filing of the bill, 
the cause is not barred by lapse of time. Lreeman, ex- 
ecutor, vs. Cooper, AAMINISEI ALOT... ..ceeseeeeeseneeeeeeees 238 


6. For rule, when a defendant is excused from answering, 
on the ground that he will criminate himself—See Hig- 
don et al. vs. I a a 255 











INDEX. 


7. His privilege, in this respect, cannot be waived, and 
may be set up by demurrer or plea, or in his answer. 
A demurrer, on this ground, does not goto the relief, but 
only the discovery. Complainant may proceed and 
make out his case by other testimony. Jbed. 


8. A complainant must aver, in his bill, all that is neces- 
sary to show his right to the relief sought. Davenport 
eal. vs. Alston..... Rexadviegxtavis salves Suxaninuates sinina 


9. When a Court of Equity acyuires jurisdiction for one 
purpose, it will retain it until full and satisfactory jus- 
tice is rendered to all the parties concerned. Walker 


and another vs. Morris..cccccccccceceee’s ETE Ne Me i 


10. Where 2 Court of Equity has obtained jurisdiction 
over the person of an. administrator, as well as the es- 
tate in his hands, and he.is removed from office, a re- 
ceiver will be appointed to dispose of the assets, under 
the decree of the Court, in order to effect the object for 
which the Court originally interferred. Tid. 


11. The jurisdiction of our Superior Courts, as Courts of 


Chancery, upon the udministration of estates, consider- 


ed. Ibid. 


12. In the main, equity jurisprudence embraces the same 
matters of jurisdiction, and modes of remedy, in Geor- 


gia, asin England. 17d. 


13. Where an interrogatory, in the bill, calls on the de- 
fendant to show by what pretended clain he refuses to 
deliver possession of the property, the answer, setting 
forth the defendani’s title, is responsive, and evidence 


for him. Smith ct al. vs. Ativood, adininistrator...... 4 


14. The answer cf the defendant, is evidence for him, not 
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only when itis responsive to the call of bill for discov- 
ry, but also when it is necessarily connected with the 
responsive matter or explanatory of it. Shiels vs. 
REE PRE AP RNP AE AUN e OR PERSE IER 429 


15. Courts, in this State, are more reluctant to oust Equity 
of its jurisdiction, where, in England, it possesses origi- 
nal concurrent jurisdiction. Rutherford, receiver, vs. 
ae akc cena tshiodagewi eee caccdate setters 521 


16. Though the charges of fraud in a bill are not very 
explicit, yet if, when referentially considered, with all 
the other statements of the bill, they amount to a dis- 
tinct charge of fraud, the bill should not be dismissed 
for wantof equity. West et al. vs. Rouse and an- 
. aire einai Vines ene nat aaa hi vdudapenn 715 


17. Wherethe equity of a bill is fully sworn off by the 
answer, the injunction will be dissolved, unless there is 
some very special reason why this general rule should 
not prevail. did. 


See Amendments, 8,4. Bridges, 3. Charge of Court, 5. 
Equity. Pleading and Practice, passim. Fraud, 1. 
Statute of, 1. Gaming, 2,3. Landlord and Ten- 
ant, 2. Partition 1 to9. Specific Performance, 1. 
Trusts and Trustees, 1, 2, 6. 


EQUITY PLEADING AND PRACTICE. 


1. Where a defendant in Equity is called on, as adminis- 
trator, to state what advancements were made by his in- 
testate to his children, and he states that each child re- 
ceived some property, in money, negroes, furniture, and 
some of them in land; but as to number, value, sex 
and age, or time when received, or amount of money, 
he has no knowledge; that these transactions, or some 
of them, occurred, before his birth; and “he is wholly 
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unable to state more fully than he has stated”: Held, 
that the defendant could not be held to answer more 
fully on these points. ison et al. vs. Tison, admin- 
CRAEOP ...0000 waaiaiaitenadieds Jans svinintwiacienndhianienaanln nieads: Ee 


2. Where an administrator is called on to give an account 
of his proceedings, as such, it is his duty to annex a 
schedule of all his returns to the Ordinary, to the an- 
swer. If he fails to do so, the complainant is entitled 
to them, before the answer is declared complete ; and a 
prospective order of the Court, directing the answer to 
be filed as complete, upon such schedule being filed with 
it, is contrary to the practice in Chancery, and erro- 
neous. did. 


3. So, when copies of deeds referred to, and relied on, 
have not been filed, it is error in the Court to grant an 
order that they be filed with the answer, and complain- 
ant’s exception be over-ruled. zd. 


, 
~ 


boa 


. When, in a cause, a demurrer or plea has been over-rul- 
ed upon argument, the defendant must make a new de- 
fence; and itis not respectful tothe Court, again to pre- 
sent the same matter in the answer. bid. 


qn 


. A plea which sets forth the character and terms of an 
Act of the Legislature, granting a franchise, which Act 
is alluded to in the bill, only as “a pretended Legisla- 
tive grant”, performs the proper office of a plea, by 
bringing forward matter not distinctly appearing in the 
bill, and which displaces the equity. Z'he Union Br. 
R, BR. ve. Phe BE. Tenn. & Ga. BR. B.. Co... 0.0609 caceee 327 


6. It is not only the province, but the duty of the Court, 
upon the trial of Equity causes, to instruct the Jury 
what portions of the defendant’s answer are responsive 
to the complainant’s bill. It is not a question of fact, 
but one as to the admissibility of evidence. Shiels vs. 


St a rke Pe ee OCC EE OCI CEE LEE OP EON Ee ee 429 
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7. Under the general prayer for relief, it is the duty of 
the Chancellor to look through the bill, and see if the 
facts charged, do not authorize other and further re- 
lief. Rutherford, receiver, vs. Tones.....ccceeceeveseveee ‘ 


8. If, in looking through the bill, the Chancellor’ sees 
that contingencies may arise, in which Equity alone can 
give relief, he will retain the bill. Zdéd. 


9. It does not follow, necessarily, that because the state- 
ments in the original and amended bill are coutradicto- 
ry, that the latter will be rejected. ‘The facts, as origi- 
nally set forth, may be wrong, and it may be the 
purpose of the amendment to rectify the error. In 
that event, the amendment will be substituted for the 


original. McDougald, adininistratrix, vs. Wrliiford 
We iiakekcocnusedccmescsaesuahigadasenetantantes sans enssveas , 


10. Mis-pleading should never be allowed to defeat sub- 
stantial rights, but-every case should be ultimately 
heard and determined upon its real merits. Lbid. 


11. A bill may be amended for many purposes—among 
which are the correction of mistakes in the original bill. 


Ibid. 


12. To make the amendment objectionable, on the ground 
of repugnancy to the original bill, the contradiction 
must be such, that retaining both, no decree could be 


rendered. J bid. 
13. When the matter in the bill has not been put forth 
with sufficient precision, the Court will always give lib- 


erty to amend the bill. Zd¢d. 


14. Great latitude is allowed in amending bills. 62d. 


So 


ore 
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15. Not only the discovery of new matter, existing at the 
time the original bill was filed, will authorize an amend- 
ment; but the fact, also, that the Solicitor, by mistake 
or misapprehension, did not think the new matter neces- 
sary tobe stated. Lbid. 


16. The doctrine of amendments is now a matter of costs, 
more thau any thing else. did. 


17. One acting representatively, is entitled to more indul- 
gence than the original party. Z6dd. 


18. A tender, made by one not a party to the bill, is no 
objection to the reception of a material amendment. 
MeDougaid, adni’x, vs. Dougherty...... sevisvscseesuehged’ 


19. A cross-bill is one brought by a defendant against the 
complainant, touching the matters in the former bill, 
and should be so framed that both causes may be heard 
together, and one decree cover both. Lbid. 


20. Where no decree is prayed against a new party, 
brought in by way of amendment, the usual time need 
not be allowed him, to file an answer; and it is compe- 
tent for the Court to prescribe the time in which the 
original defendant shall answer an amendment. bid. 


21. A Court of Equity, in general, will be liberal in allow- 
ing amendments adding parties to creditor's bills; and 
such creditors may be made parties, even at the hear- 
ing. Lbid. 


22. The direction, in the Act of 1799, to Courts, to “ or- 
der the proceedings in such manner as that they shall 
be ready for trial at the third term, Xc.”” must be con- 
strued to mean the third term after service had been 
perfected on all the necessary parties. Lbéd. 
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23. Whoever has an interest in the decree, ought, if practi- 
cable, to be made a party. Gilmore vs. Johnston et al 683 


See Amendments, 3, 4. 


ERROR. 


1. It is not error for the Court to say, in the hearing of 
the Jury, that the declarations of a tenant, that he did 
not hold under one claiming to be his landlord, in the 
absence of the landlord, and without his knowledge, was 
the “‘ weakest sort of testimony’, when there was proof 
of the contract between them, as to the tenancy. Bev- 
erly and another 00. BGR. <.005iccesinrscassccoseseloeses- 70 


Lp 


. A writ of error does not lie to the Supreme Court, on 

the order of the Judge allowing a certiorard ; but when 

the Mayor and Council of the City of Macon, upon 
charges made against the Marshal, had removed him 
from office and ordered a new election ; and upon grant- 

ing a certiorari, the Judge passed a farther order, re- 
instating the Marshal and restraining the Council from 
proceeding with the election: J/v/d, that upon that or- 

der, writ of error lies. The Muyor, fc. vs. Shaw..... 162 


ae 
ww 


. Where any remark, made by the Cireuit Court, will 
admit of two constructions—the one against law, and 
the other in conformity with it, the latter will be adopt- 
ed. The Rome R. R. Co. vs. Sullivan, Cabot & Co... 277 


See Continuance, 4. 
i ESCROW. 


See Deed, ¥ 
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ESTATES. 


1. By deed, N gave to his daughter KE and her husband, 
for and during their existence in this world, a negro 
woman and her inerease, to use and make use of their 
labor, in any manner whatever, which they might think 
most conducive to their interest, except that of selling 
the negro, or any part of her increase, to defraud 
their proper heirs, or the grantor’s intention, which was, 
that at the death of his daughter, and her husband, the 
said negro and her increase, were to be equally divided 
among the lawful heirs of the body of the said EH, as 
their own right and property, and for their own proper 


an MOE: 


use and benefit, forever, in fee simple: Held, the heirs 
of the body of E, at her death, took as purchasers. 


Tucker and another vg. Adams ct al....c.sccccsocseveeee . O48 
See Husband and Wife, 1. 
ESTOPPEL. 
See Claim Laws, 7. Evidence, 10,11. Wills, 6. 
EVIDENCE. 


1. Witnesses may be competent, and yet their testimony 
attended with circumstances which may be calculated, 
more or less, to impair its credit or weaken its force 


with the Jury. Johnson vs. The -State.....scccscceeseee 55 


2. The Civil Law abounded in restrictions upon the ad- 
mission of testimony. Its principle was exclusion, 
wherever any possible motive could operate to produce 
falschood. Ibid. 


3. The same principle grew up at an early period, in Eng- 
land, while Juries were composed of rude and illiterate 
men. bid. 
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4. At the present day, the Courts, both in England and 
in this country, are constantly struggling to enlarge the 
rules for the admission of testimony. bid. 

d. The Act of 27 Victoria, ch. 85, for “improving the 
Law of Evidence”, is very good, as far as it goes, but 
stops short of the necessities of the age. Jbid. 


6. Truth, common sense and enlightened reason, demand 
the abolition of all artificial rules, which withhold from 
the Jury any fact, which would assist them in finding a 
right verdict. did. 


7. Positive testimony must always out-weigh that which 
is negative. Where one witness testifies that a fact 
transpired at a given place, and, as the witness supposed, 
between the hours of 8 and 10, A. M.; and another 
swears that he was in the neighborhood, from 7 A. M. 
to 2 P. M. and saw nothing of it, the apparent incon- 
sistency may be reconciled, by supposing that one or 
both of thé witnesses were mistaken, as to the exact 
time. bid. 


8. It is not competent for a witness to testify to the indebt- 
edness of the defendant, to the plaintiff, when it ap- 
pears that he derives his knowledge of the fact, entirely 
from an account rendered him from the books of a third 
person. His evidence is hearsay only, and the books, 
themselves, properly authenticated, or_a transcript from 
them, is the higher and better proof. Ovsley & Son vs. 


EL i a ae teehee Ns . 124 


%. The appointment of a guardian, of a free person of col- 
ov, being a matter of record, cannot be proven by parol 
testimony. Bryan vs. Walton, adi’r, §:¢........00000+. 185 


10. Where a person has acted notoriously, as a public of- 
ficer, it is préma facie evidence of the official character 
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which he-assumes, and his commission need not be pro- 
duced. ‘The same rule does not apply to a private 
trust. Ibid. 


11. Where one represents himself to act as the guardian 
of another, and induces others to contract with him, he 
is thereby estopped from denying that he is what he 
claimed to be. J did. 


12. But where the rights of others are concerned, the best 
evidence, of which the nature of the case is susceptible, 
must be produced. Zdid. 

5. Before sceendary evidence is edmissible, as to the con- 
tenis of 2 writing, all the sources of information must 
be exheusied, which are eecessible to the party im search 
of the paper. bid. 

14. A will cannot be read in evidence to the Jury, as con- 

veying title to personal property, in a Court of 'Com- 
mon Law, until it has passed to probate, before the Or- 


dinary. bid. 


15. Ifa paper is sought to be introduced as an ancient 
document, the paper, itself, must be produced, to estab- 


lish its age; and the presumption arising therefrom, of 


o 


its proper execution and probate. Ldéd. 


16. Promissory notes, irrelevant to the cause, are improp- 
er evidence for the Jury; but when they tend to throw 
light upon a question of usury, involved in the issue, they 
should be admitted. Greer, ea’r, vs. Caldwell, adiv’r. 

17. The testimony of 2 deceased witness, given in a for- 
mer action between the same parties, may be proven by 
any one who heard it. Walker vs. Walker.........665 ¥ 


18. The rule allowing this is permissive only, and must 
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yield to the paramount rule, which requires the best ev- 
idence to be adduced, of which the nature of the case 
will admit. bid. 


19. If the testimony of the deceased witness, given in 
a former action, has been reduced to writing, and 
agreed upon as correct by the parties, and filed under 
the sanction and approval of the Court, it not only may 
be, but must be adduced. J did. 


20. Previous declarations of a testator are admissible, not 
to explain, alter or contradict the will, but simply to 
See ee ee EY eee Re ON Ne aoe Tete ae Ree 
show, as presumptive evidence of testamentary capaci- 
ty, long-continued expressions of a purpose to dispose of 
his property in a particular way. For the same reason, 
such evidence is admissible to rebut the. presumption of 
undue influence. Wéillamson vs. Nabers ct al...... win 


21. The admissions of an cxecutrix, who is a legatee, to 
the extent of a life-interest, in the whole of testator’s 
property, and the propounder of the will, are compe- 
tent evidence, upon an issue of devisavit vel nox. Lbid. 


22. Where the defendant is relying upon a settlement 
made by the husband of complainant, and has no ex- 
press evidence thereof, a paper executed by the hus- 
band, (he having the right to give the same,) making 
certain acknowledgments, as to the settlement, bearing 
date at a time which connects it with the settlement, is 
proper evidence for the consideration of the Jury. 
Smith et al. vs. Atwood, AMM’? ....cccoccsccciscscesescsees 


23. Parol evidence is admissible, when it refers to matter 
entirely outside of the written, and not embraced in it. 
NN TN id i sa dad eal en lers i acbdigeat 


we 
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24, A deed to an-undivided moicty of a tract of land, 


"985 


402 


429 
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neither contradicted, varied nor added to by parol proof, 
that the parties agreed, both before and after the deed 
was written, to divide the land in a particular way, and 
that they did actually so divide it. J bid. 


25. If the deed, under’ which a party claims, is lost or 
destroyed, and the subscribing witnesses are unknown, 
it will dispense with the necessity of resorting, first, to 
them, to prove the instrument. elton et al. ex’rs, vs. 
Pitman et ab. ..0.0..0000. J dudxesSagssctenerenesntsoveeseriaeel 


26. If the apes shows, by his proof, that the deed 
under which the plamti? clans, is lost or destroyed, it 
will dispense with this preliminary proof by the plain- 


tiff. § Lbed. 


27. The rule requirmg the attesting witnesses to be first 
examined, does not apply, where the pa rly proposes. to 
prove the deed a forgery. Jordan vs. Faircloth....... ‘ 


28. Where the issue is one of partnership, and a witness 
has been examined, as to whether A did not‘sell goods 
for cash and credit, to raise the presumption that he 
was a proprietor, on cross-examination, the witness may 
be asked whether clerks, as well as principals, do not 
sell goods in this way. Perry vs. Butt & Banks...... 


See Claim Laws, 2. Color of Title. Deed. Discovery 
at Law. Equity, 2,3. Error, 1. Gaming, 3, 4, 5. 
Grants, 1, 2. Interrogatorivs. Justice’s Courts, 1. 

” 


Landlord and Tenait, +. Promissory Notes, 2. 
Wills, 7.8, 9 to 16. Wetnesses. 


EXECUTION. 


1. A levy upon lands is not a satisfaction of the execution, 
and a dismissal, by order of plaintiff's attorney, is a 
sufficient disposition of it. flammond vs. Myr ‘ok aes 
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2. The Act of 1811, which directs that Sheriffs shall not 
levy upon property, in the hands of persons not parties 
tothe judgment, if there is property enough in the hands 
of the defendant to satisfy the execution: Held, to be 
for the benefit of plaintiffs in fi. fa., and limited in its 
application to cases where the defendant points out the 


property. Lbad. 


3. A levy upon a stock of cattle “as they now run, marks 
and brands not known, but known as the Sheffield 
stock”, is not suchas the law contemplates. There 
must be a seizure by the Sheriff, or something equiva- 
lent to it, and a taking possession, by him. An abso- 
lute manu caption is not necessary; but some sort of 
custody and contro! is necessary, to effect the special 
property which the Sheriff should have, in the property 
levied on. Sheffield vs. Key and another..........006 .. 528 


EXECUTORS. 
See Adm’rs, sc. 
FAILURE OF CONSIDERATION. 
See Pleading, 2. 
FRAUD. 


1. A party seeking relief, in either a Court of Law or 
Equity, against an unconscientious act or agreement, 
must not only allege that a frand has been committed 
by the defendant, but also that damage has resulted 
from such fraud, to the complainant. It is only where 
4 fraud and damage have been coupled together, that the 
injured party will be entitled to redress, in any Court 
of Justice. The Ex’rs of Hargraves vs. Niv........... 316 


See Eywity, 2,3, 16. Mistake, 1. 











INDEX. 
FRAUDS—STATUTE OF. 


1. If an agreement has been carried partly into execution, 
its performance will be decreed, in order that the Stat- 
ute may not be made an instrument of fraud. Gilmere 
08. Johnston......ceeceeee iiecadee ds RenCeReAR RoR apneues 


FREE PERSONS OF COLOR. 


See Slaves, fre. See, also, Huidence, 9. 


GAMING. 


1. The loser at gaming cannot file a billin his own right, 
under the Act of 1764, to have the property lost, set- 
tled upon his wife and children, but a bill brought by 
him for that purpose, may be amended, by making him 
next friend and eusrdian, andthe cause proceed. Hig- 
Gin 0 ah. 00. FAT oc ccnicctatsivcteigdaeaeeee 

2. The proper remedy, under that Statute, is a bill in Equi- 


ty. 1 bid. 


3. At Common Law and in Chancery, no person can be 
compelled to testify against himself. In Equity, he is 
not compelled to answer any question which has a ten- 
dency to criminate him, or expose him to a penalty or 
forfeiture, or any question which may form a link in the 
chain of evidence, by which crime, penalty, or forfei- 
ture is to be established. did. 


4. This privilege does not extend to cases nnder the Stat- 
ute of Anne, as regards property and securities won 
at gaming, nor to case under our Act of 1764, upon the 
same subject—those Acts, by express enactment, re- 
quiring the defendants to answer. J bid. 


5. Our Act is not in conflict with the Federal Constitu- 
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tion, because the defendant's answer, in cases origina- 
ting under it, cannot be read in evidence against him, 
im any criminal proceeding, whatever. Ibid. 


GARNISHMENT. 


1. An affidavit, in cases of garnishment, need not set 
forth the names of the persons against whom the sum- 
mons is to issue. Owsley §- Sor vs. Woolhopter........ 124 


GRANTS. 


1. Where an instrument was offered, as a grant from the 
State, purporting to be under seal, yet having no seal 
attached, but in all other respects regular and formal, 
und having, in its appearance, no marks of suspicion, 
upon proof of the existence of such original grant, by 
the production of a copy from the Surveyor General’s 
office, and upon proof by plaintiff’s lessor, that he had 
made diligent inquiry of the grantee, (from whom he 
had received the instrument in that state,) for the seal, 
and was informed by him that it had been lost or de- 
stroyed: Held, that the instrument might properly be 
admitted in evidence, as a grant from the State. The 
Lessee of Smalley, fc., vs. MeKeluain.....c.ccccceeceeeee 252 


2. The signature of the Governor's Secretary, is not ne- 
cessary to the validity of a grant, and therefore, not 
material; and as a consequence, a variance in this re- 
spect, between the original and copy grant, is not such 
a material variance, as to cause the Court to reject the 
copy, (issued from the Surveyor General’s office,) as 

. evidence that the original, at the same time tendered, 
had been there registered. J bid. 


GUARDIAN AND WARD. 


k. A ward, in Georgia, has the right of choosing his own 











INDEX. 


guardian, on arriving at the age of fourteen—subject 
to the right of the Ordinary, to refuse his sanction, if 
the selection be unwise and improvident. The Jus- 
tices, Free U8. CRETTY.....ccceceeees sainecougs ankadeeacedieael 


2. The new guardian, however, cannot be appointed until 
the letters of the former guardian are revoked. did. 


3. To sustain a suit by the newly appointed guardian, up- 
on the bond of the former, in which the breach alleged, 
is not, paying over and delivering the property of the 

' ward to the plaintiff, some demand, by him, should be 


proven. Ibid. 
See Courts of Ordinary, 1. Evidence, 9, 11. 
HABEAS CORPUS. 


* 1. Upon the return of a habeas corpus, sued out by one 
parent, to obtain from the other the possession of an in- 
fant child, the whole question is entrusted to the dis- 
cretion of the Circuit Judge, before whom it is tried ; 
and it must be flagrantly abused, to authorize a Re- 
viewing Court to interfere. Lindsey vs. Lindsey...... 


HEAD-RIGHTS. 


1. Under the Laws of Georgia, giving “head-rights’, a 
warrant containing no description, whatever, of the 
land intended to be surveyed, except “50 acres lying 
in Wilkes county’, is insufficient. Robert vs. Palmer, 


AAMIUNASELALOL....cccccccceeee <u dciand bara itoudedaieuee eee 


. Such a warrant cannot be amended, on the caveat com- 
ing up to be heard in the Superior Court. Jbéd. 


bo 


3. The proper procedure prescribed for the trial of land 
caveats. Lbid. 
VoL. xiv. {6 
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762 INDEX. 
HIRER.. 
See Batlmené, 1 to 13. 
HUSBAND AND WIFE. 


1. Where, by a marriage settlement, personal property is 
settled upon trustees, for the wife, during her life, and at 
her death, to the children of the marriage, and if no 
children, then to the right heirs of the settler, (the hus- 
band); and by the terms of the instrument, there is no 
provision for a continuance of a separate estate, farther 
than the coverture then contemplated by the parties: 
Held, that wpon the death of the husband, leaving no 
children by the coverture, surviving him, the life estate 
was executed in the cestud que trust, the interest over to 
the heir, which was before uncertain and contingent, be- 
came a vested interest in that person, who, at that time, 
answered the description of right heir—subject to be 
divested in favor of any person who might answer that 
description, at the termination of the life-estate.— 
Snrith et al. vs. Atwood, administrator........0006 cise 


2. In such a case, the life estate being executed in the 
life-tenant, at the death of the husband, upon the sec- 
ond marriage, it vested in the second husband, who has 
power to alienate it. Ifhe does.so, and adverse pos- 
session is taken by the purchaser, the Statute of Limi- 
tations runs against the life-tenant, upon her again be- 
coming discovert. Ibid. 


3. An assignment, by a husband, of the distributive share 
of his wife in an estate, which is not reduced into pos- 
session by him, without her consent, defeats her right 
of survivorship. bcd. 


4. The general rule is different, as to her right to an equi- 
table provision out of such property, unless she has for- 








INDEX. 


mally, and in the mode pointed out by Law, consented 
thereto. But if this be done with her consent, infor- 
mally given, and with her knowledge, the husband re- 
ceives a consideration therefor, and afterwards dies, and 
she being a feme sole, remains in the enjoyment of this 
consideration for a number of years, she is estopped, at 
a late day, from recovering the same. Ibid. 


See Habeas Corpus, 1. Evidence, 22. Lim. of Ae- 


tions, 8, 9. 


ILLEGALITY. 


See Amendment, 1. 


INDICTMENT. 


_ 


See Criminal Law, 2, 6, 7. 


INDORSERS. 


See Promissory Notes, 3, 4. 


INFANTS. 


1. A suit commenced and prosecuted by an infant, alone, 
is not absolutely void; and, although defective, in want- 
ing a next friend, the defect is one which, before ver- 
dict, is amendable, and after verdict, is cured. Bart- 


GE 0, TING s ciccisaneccsasenesanseiteameniwaselcies ee 
2. The father of the infant is not the only person eligible 


to the place of next friend. Any other may be ap- 
pointed by the Court, in its discretion. bid. 


Devise and Legacy, 1. 
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764 INDEX. 
INJUNCTION. 
See Equity, 17. 
INSOLVENT DEBTORS. 


1. The Acts of 1841 and 1848, providing, that to every 
white citizen, the head of afamily, a certain amount of 
land, and a homestead, of not more than $200 in value, 
shall be secured from levy and sale for his debts, are 
Acts creating an extraordinary Statutory remedy ; and 
he who claims the benefit of their provisions, must pur- 
sue their terms, so far as to have a survey made, as 
contemplated by the Act of 1841, the value of his im- 
provements assessed, and a designation, in writing, to the 
levying officers, of the boundaries laid off. Davenport 


ne ON AI TT PATE a Es ‘ 


INTERROGATORIES. 


1. Where a person, “acting as agent, generally, in taking 
interrogatories in a case’, was present at the execution 
of a commission, though he took no part in it: Held, 
that his presence rendered the proceeding invalid, and 
the testimony should be rejected: Held, also, that such 
testimony is precluded, by the rule, that there must be 
no circumstances of unfair advantage, obtained by one 
party over the other, in having.testimony taken by de- 
position. Beverly and another vs. Burke.....ccccccceees 


2. Where cross-interrogatories are substantially answered, 
the depositions of the witness will not be excluded, be- 
cause the answer to the cross-question was not more full 
—especially ona trial in the last resort, and when the in- 
terrogatories have been deposited for some time, previous- 
ly, in the Clerk’s office, and no objection filed. Walker 
i WRI cs stsdinin) dcepncreden yas oeeesardarveraniatentsaneaden 


70 
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8. And where the party objecting is benefitted and not 
injured, by the failure of the witness fully to answer 
the cross-interrogatories, it does not lie in his mouth to 
object. The Rome R. R. Co. vs. Sullivan, Cabot & 
Be titans secantwantivenitenenans sdenennenes . 217 


4. So, if enough is stated to establish the point for which 
the proof is offered, the failure to answer more fully 
does not constitute an objection tothe testimony. did. 


5. Either party may read the depositions of witnesses, ta- 


ken by interrogatories. Bond vs. Carter.......cccecceee 697 
JOINT CONTRACT. 
See Lim. of Actions, 3,4. Pleading, 4. 
JUDGE OF SUPERIOR COURTS. 


1. Upon a motion for a non-suit, it is no violation of the 
Act of 1850, for the Judge to express his opinion, 
whether the evidence is sufficient to maintain the suit. 
Perey 00: Gat & TAR ecsccnyevsestiverciectasvetcieen 699 


See Bill of Exceptions, 2. 
JUDGMENT. 


1. All acts done under a subsisting’ judgment, which is 
subsequently reversed, are valid, as respects the rights 
of third persons. The reversal is not retroactive, so as 
to make illegal, acts which were lawful at the time. 
Money, received on a judgment which is subsequently 
reversed, is lawfully received; and the effect of the re- 
versal is, to give to the payer a right of action against 
the plaintiff which, before, had no existence. MeDon- 
Gid and others, GAG: NOG6 oii yinnesyiesdvasiiastusensscaes &Y 


2. Where administration has been granted by the Ordina- 
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ry, the order, conferring the appointment, cannot be 
collaterally impeached; but it will be presumed that 
the judgment of the Ordinary was regular and proper. 
Bayan 0. Walton Gaia 6.02055 cin vsiccgsn sages yaesees pad 


3. The judgment of a Court of competent jurisdiction, can- 
not be collaterally attacked, on account of any error or 
want of regularity in its exercise. Walker and anoth- 
A ae insicesiit in ds ssa caaprennak Aaoetinveccens abies 


4. Where the judgment is entered up for a larger amount 
than the verdict or confession, the irregularity may be 
cured by the plaintiff's remitting the excess. Rainey 
i NE fncidernnnnst ldekieoes i OTT . 


5. A defect, apparent on the record, and which would be 
good in arrest, is no ground for setting aside the judg- 
ment, eleven years after its rendition, Led. 


6. If the judgment of the Superior Court is reversed, on 
every point of exception, or on a single one only, it is 
entirely vacated; and this is done by placing on the 
minutes of the Superior Court, a transcript of the judg- 
ment of the Supreme Court. This done, the case stands 
for trial de novo, unless otherwise ordered by this Court. 
Waar te. Deere isin nisevenssves covers pescteavens ' 


See Claim Lavs, T. 
JURISDICTION. 


1. The Superior Courts have original and exclusive juris- 
diction, in the trial of land caveats, as they have in all 
other cases, respecting the title to lands. Roberts vs. 
I IE vg dene sc oitenaassgecnenn nth niankechrabasereds ; 


2. Where the State has granted lands to a certain limit, 
in a contest between individuals, as to what premises 
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are covered by the grant, the State Courts will not be oust- 
ed of their jurisdiction, by the suggestion that one of the 
lines is a disputed boundary between this and a sister 
State; for the ascertainment and settlement of which 
litigation is then pending before the National Court. 
BO 0. DOR inc Pacigetecceseivsses dwaguncnnsuees sesevee DO4 


3. Parties, by consent, express or implied, cannot give ju- 
risdiction to the Court, as to the person or the subject- 
matter. It may be waived, however, as to the person, 
so far as the rights of the parties, themselves, are con- 
cerned, but not soasto prejudice third persons. Rainey 
00: OTE iiivicnccs hctartsaen asec -- O89 


See Courts of Ordinary, 1,2. Eyuity, 9t015. Trusts 


and Trustees, 2. 
JURY. 


1. Where a Jury, after being sworn to try a prisoner, (the 
Judge having, for a short period, left the court-room,) 
by inadvertence, separate and pass out of the court- 
house, through a group of by-standers, and the Court, 
after returning and discovering their absence, by a 
careful examination, (in parts of the Jurors, on oath,) 
satisfies himself that they have had no intercourse with 
any one, improper or injurious to the prisoner, and so 
announces: /Zeld, after conviction, that the Court was 
right, in not disturbing the verdict, on this account. 
Roberts and Copenhaven vs. The Stater.c.ccccccereees ‘ie. 


2. The law, as to ¢riors, stated and expounded. Copen- 
haven 06:2 he PMs insicisiaaiisctisissl ecanticansiaminaga 22 


3. The Grand Jury that found the bill, and the Traverse 
Jury put upon the prisoner, were summoned without a 
writ of venire facias: Held, that the omission is not 








PS 
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ground, either to arrest the judgment or for a new trial. 
TE FM siiicinens sicthscxitiusdadeiotinsasstarpetpe (MR 


4. On the first day of the term, there being seven cases of 
murder on the docket, the presiding Judge ordered the 
Sheriff to summon a number of citizens to attend, to 
serve as Tales Jurors, who, attending, were selected 
and brought in, at the trial, as talesmen, to complete 
the pannel: Held, that this is no ground for a new tri- 
al. Ibid. 


‘ See Criminal Law, 2,3. New Trial, 15 to 18. 
JUSTICES’ COURTS. 
1. Before secondary evidence will be admitted, to show 


that the defendant, against whom a judyment has been 
rendered, and an execution issued, in the Justices’ 


Court, was not served withthe summo . )qury should 
be made of the present Magistrate « listriet, for 
the original papers. Adams etal.r 6 ‘t yerald..... 36 


See Certiorari, 1. 
LAND. 


See Head-rights. Jurisdiction, 1. 


LANDLORD AND 


1. The relation of landlord and tenant, * «en the par- 
ties, is necessary to sustain the action for use anu occu- 
pation, andan entry, under agreement or con!) co! pur- 


chase, is inconsistent with this relation. An eniry, un- 
der such agreement, may be proven by parol, for the 
purpose, not of showing title, but that this ylation of 
landlord and tenant did not exist. 7. Barnes vs. T. 
Shinholster, adm’7......0.6+5 scueseeopiaianmiiel onacesecs Bae 
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2. Where a party defendant is in possession, under such 
agreement, and erects improvements on the premises— 
and afterwards, the landlord fails to make titles: Held, 
that in an action against the defendant, for use and 
occupation, he cannot plead, by way of set-off, the val- 
ue of such improvements; but Equity, perhaps, upon a 
proper case made, may afford relief. Lhid. 


3. Where an entry, under such agreement, is made, and 
it is, at the same time, stipulated that if the landlord 
should lose the place, and not be able to make titles, 
the defendant shall pay the same rent for the premises, 
as was paid the previous year: Held, that such loss of 
the place should be alleged and proven, before the plain- 
tiff can recover the rent, in an action for use and ocen- 
pation. L bid. 


4. The sayings of a party in possession, who is proven to 
be tenant under a landlord, are not admissible, against 
the title of Ins landlord, except as evidence of his repu- 
diation of the relation of landlord and tenant: and not 
for that purpose, without bringing home to his land- 
lord, notice of his sayings. Ingram et al. vs. Little... 178 

See Lvov, 1. 

LARCENY. 

See Criminal Law, ®. 

LAPSE OF TIME. 

See Equity, 5. 


LEVY. 


See Execution. 
VOL. XIV. 97 
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LIEN. 
See Attorneys at Law, 2 to 8. Vendor's Lien. 
LIMITATION OF ACTION. 


1. Where A, as administrator, holds property to which B, 
as one of the distributees, was entitled, but which had 
been assigned to A, by the husband of B: Held, that 
it was not error in the Court to charge. that if this as- 
signment was made with the consent of the wife, and 
the property was held by A, as his own, after the dis- 
coverture of B, the Statute of Limitations commenced 
running against her, from the time she heeame dis-covert. 


Smith ct al. vs. Atwood, adininistrato7?.....ccccccccccccees 


2. It is no objection, that a payment was made for the ex- 
press purpose of preventing the Statute of Limitations 
from running, if it was made bona fide, and without 

> ‘ 


fraud or collusion, between the debtor ::.1d erediter.— 
Tillinghast aud another vs. Nourse, Stone & Co... 
3. A payment made on a joint note, within six years, is 


sufficient to take it out of the Statute o! fmitations, 
as against a co-promiser. Ibid.’ 


4. The correctness of this doubted, but it having been con- 
sidered the settled Law of the State. ‘or a: least a quar- 
ter of a century, it is a question for Legislative, rather 
than Judicial, interference. Ibid. 


5. If a promise to pay a debt is made, before the debt is 
barred by the Statute, the effect is to annul the opera- 
tion of the Statute, up to the time of the promise, and to 
make that the time from which the Statute re-commences 
renning. . Rich vs. Designed. <..0...0).csscsagscsesssensseiee 


6. Where the old promise is the foundation of the suit, 


402 


641 


661 
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other promises, in support of that promise, may be 
proved, without being alleged. did. 
; . 


7. If, at different times, a debtor makes independent pro- 
mises, as to the payment of his debt, the operation of any 
one of ithe promises is not affected by the others.— 


Lbid. 


8. The husband, whose wife, at the time of marriage, is a 
minor, may sue for her land, at any time within three 
years, next after her arrival at age. Bush and Wefe 


vs. Linds Po ctssketwerss Seed tow Rear ee erent: seats alerts ‘ 


9. If, at the time of marriage, the husband is an infant, 
the Statute docs not run until he becomes of age; and 
then he inay sue, within the period of time equal to 


that which his wife had, when he married her. J dzd. 
See Color of Title Haqutty, 5. Hushand and Wéfe, 2. 
LOST PAPERS. 


a ted Or OR > apie ie ts at 
See Lvidence, 15, 25,206. Practice Superior Court, 4,0. 


Wills, 2. ; ; 
MANDAMUS. 


1. Does not lie a 


1 Y : i mete ce. “we 4 
remedy, Wiuere there 18 no ot 
J) 
7 


( sip 36 9, “uate yNerRONS but ic the nro yor 
gainst private persons, butis the prope 
; : igs stat 
, “ ale ¢ mo re , ot , . 
vera LOGUATE SPCCLluLe relief, 
5 4 } 


1) oe ce a . “7 a yas) ees ‘ he 
to compel all inferior or subordinate tribunals, Magis- 


trates, and all others exercising public authority, to 


a e a? ote : oe = yivy : ty : : “3 oo oO ; 
perform uliCll cuty. A ile State, er Bel, Pls US. Pow- 


MANUMISSION, 


‘ "7 , 7 7 . 4 
see Slaves ERE f £CG,.4 ep RONS OF. Ge low. 
. 
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MISNOMER. 
See Amendment, 2. 


MISTAKE. 


1. If aparty, innocently, by mistake, misrepresents a fact 
which is material, and which the other party confided 
in, it is cause for rescinding the contract, on the ground 
that it operated as a surprise and an imposition on the 
party seeking relief. Batley vs. Jones......cccceceseeeees 


See Hyuity, 2, 3, 4. 
NEW TRIAL. 


1. Where there is some evidence on both sides, and the 
preponderance against the verdict is not so great as to 
suggest improper bias, or gross misapprehension, a Re- 
viewing Court will not disturb the verdict, because it is 
against the weight of evidence. Perkins ct al. vs. At- 
SN) EIN, «0 so secs pcestcn cc occcssciasicscoesaiesnease 


Seo, also, Powell ve. Bigley...........00sspccersecevssesevsseee 


2. Where the verdict.is clearly against justice and the 
weight of evidence, Appellate Courts will seize upon 
any misdirection of the presiding Judge, to order the 
case to be re-tried. Adams et al. vs. Fitzgerald........ 


3. If evidence of a given fact’ be withheld from the Jury, 
illegally, yet the cause will not be remanded for a new 
trial, if itis perfectly clear that the proof of the fact 
could not affect the verdict. Bird vs. The State........ 


3. A verdict, in accordance with the weight of evidence, 
and with justice, ought not to be set aside, on account 


384 


41 


36 


43 
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of an erroneous instruction, given by the Court to the 
Jury. Much less will it be disturbed, under such cir- 
cumstances, because it is apprehended the Jury may 
have misunderstood the charge given them by the Court. 
Senge 0b; Phe: MR bi ccsiacceisicamnentmemeniien Ue 


4. A new trial will be ordered, not only when the verdict 
is without evidence to support it, but against the only 
testimony submitted, upon the point to which the find- 
ing hasreference. Tompkins vs. Corry, adn’r......... 118 


5. The verdict will be set aside, as contrary to Law, when 
it fails to cover all the issues made by the pleadings, 
and the proofs submitted in support thereof. did. 


6. Though testimony be improperly admitted, yet, if, in 
the opinion of the Court, the other evidence is sufficient 
to authorize the verdict, which ought to have been as it 
was, independent of this testimony, a new trial should 
not be granted. Jordan et al. vs. Pollock, adminis- 
WM ccinciesgemenguemveae seiedcan Nianiasdnbinecasonne . 145 


7. The Court should not grant a new triak merely because 
the verdict is manifestly against the weight of evidence ; 
and never, because of this, unless the preponderance is 
so great as to shock the understanding and moral sense. 


| 
| 


Williamson vs. Nabers ct dl....cccceeeeies wiisabielawendeles 285 
8. Newly discovered evidence, that deceased bought a pis- 

tol and shot, declaring that he intended to kill the pris- 

oner, some weeks before the homicide, without proof 

that the facts and threat were known to the prisoner, is 

not sufficient to authorize anew trial. Carr vs. The 

State ..... SHelbee ewes sasannerandbebvancdbasviddeetn a aaa 358 


9. If, with the newly discovered evidence, the case, in the 
judgment of the Court, in Law, is such as the verdict of 
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the Jury found it, a new tmial will not be awarded. 
Nf ’ 


L bid. 


10. By the 57th section of the Act of 1799, it is made 
lawful for the Judges of the Superior Courts, to grant 
a new trial, wherever the verdict is contrary to evi- 
dence, and the principles of justice and equity. Weal- 
RE OE ec cs Sess devs hen sends nda tatenvectnps lies 


11. By the Act of 1853-4, power is given to grant a new 
trial where the verdict is “decidedly and strongly against 
the evidence”. Does this repeal the old Act’ Query ? 


L bid. 


12. By both, if the verdict is «thout evidence, a new 
trial will be ordered. bed. 


13. The improper denial of a continuance, which worked 
no injury, will not be ground for a new trial. Telléing- 
hast and another vs. Nourse, Stone §° Co........00: ete ae 


14. The admission of testimony, tmmaterial or in fevor of 
the objecting party, is no ground for anew trial.— 
OE OR MI ss oie Faxon snet ene sw nian i runianeecue 


15. The formation and expression of an opinion, by a Ju- 
ror, from rumor, is good cause of challenge for favor. 
Wherever the objection to a Juror would constitute a 
sufficient cause of challenge for favor, if discovered 
before trial, it will be a good ground for new trial, if not 
discovered until afterwards. Anderson vs. The State. 


16. In such cases, it is proper for the counsel of the 
prisoner, as well as the prisoner, to make affidavit of the 


the facts being unknown to them. ddd. 


17. Where the Juror states, in his own vindication, that 


what he gaid, was from report; and, that, notwithstand- 


sf 
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ing, if the evidence had shown the prisoner justifiable, 
he would have acquitted him, or if guilty of a less of- 
fence, he would have so found; and that his verdict was 
wholly uninfluenced by such opinion expressed: Held, 
that such explanations are sufficient to show that he was 
a competent Juror. bid. 


18. A declaration, bya Jwrer, brought to the attention of 
the Court, after trial and conviction, that from the gen- 


wat thadh ghcwdptda st kbix wba. Sete ce eee 
eral bad characier of tne > isouer, he had Ql UAT VOYa- 
enn ieee me 2 re eG F . eee age ee P analy sa) 

ble opinion of him, will not be regarded as an acknow!- 


i SS ete ee aad os alae 
edgcment of such bias or prejudice as disqualifies, if It 


be atleast ns vet Bee ey nn nash. al eel 
he eecompahied With explanations, on oath. SHOWNE 
1 } pameee cvice eee Pin noahle af tvine +) 
that the Juror was, nevertheless, capable ot trving tne 


ease by evidence. Such explanaiion will be received 
more favorably by the Court, if, in its opinion, there is 
strong and conchisive evidence of the prisoner’s guilt, 
in the record. J bid. 

Sce Continuance, 4. Criminal Law, 5. Jury. 1, 4. 

NOTICE. 

See Dower, 1, 2. Promissory Netes, 3. Rail Roads, 
2,3. Legistration, 1. Vendcr and Purchaser, 1 
to 4. 

ONUS. 

See Claim Laws, 8. 

OVERSEER. 

See Principal and Agent, T. 


PAROL AGREEMENT. 


See Specific Performance. 
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PAROL EVIDENCE. 
See Evidence. Wills, 7, 8. 
PARTITION. 


. Ina bill for partition, it is not necessary that the com- 


bmt 


plainant’s title should be fully set out. Rutherford, 


IE: MOR icin piiacovnimcicnosamsigxean icons , 


2. The defendant may, by plea or answer, controvert the 


© 


complainant’s title to the whole or any part of the prop- 
erty, or deny the co-tenancy; in which events, a pre- 
liminary trial should be had, to settle these issues. 


Lbid. 


we 


. Generally, in this State, Equity has not concurrent ju- 
risdiction with Courts of Law, over partitions. J bid. 
4. Where there are various lots of iand belonging to part- 
ners, or tenants in common, the Act of 1767 authorizes 
the partitioners to divide them by entire tracts, or to 

sub-divide them into parcels. 7 bid. 


5. Courts of Equity, alone, can decree pecuniary compen- 
sation, in cases of partition. Lbid. 





6. Under the same writ of partition, at Law, you cannot 
allot some of the land by entire tracts, sub-divide some 
and sell others. bid. 











7. In Equity, 2 receiver may be appointed, to rent the 
property and pay over the profits to the co-tenants, or 
itean decree the enjoymert to each, alternately. dvd. 


ares 






8. Where one of the co-tenants is dead, Equity may or- 
der a sale and allot to the widow, in lieu of dower, one 
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third of the proceeds going to the deccased co-tenant, 
during her life. Z6id. 


9. So, if the property is involved in litigation, and a re- 
ceiver has been appointed to superintend the interest 
of one of the co-tenants, this interest, in Equity, can be 
protected. bid. 


PARTNERS AND PARTNERSHIP. 


1. If three persons agree to sell goods—two ef them con- 
tribuiing the funds, and the third rendering his personal 
services, the profits to be equally divided, after the pay- 

ment of debts und expenses, with no stipulation, as to 
losses, whether this constitutes them partners or not, 
among themselves, it does as to third persons. Perry 


00. TG f DIB 6055409600108 ccccuiapian Centehamecbepinte 699 


2. Refinement, in many of the modern cases, English and 
American, as to what undertakings amount to a part- 
nership, too shadowy. Courts would do well to revert 
to first principles, and not take leave, altogether, of 
common sense. J bed. 


3. One partner cannot appropriate the partnership effects, 
in payment of his individual debt; still, he may, in fur- 
therance of the joint business, agree with a hotel-keep- 
er, that provided he will deal with the concern, his ac- 
count shall be settled by the board of the partners, or 
their clerks, and the contract will bind the firm. J bid. 


4. Entries, in the firm-books, are evidence against the 
firm, as all members are presumed to be cognizant of 
such entries. bid. 


5. The settlement, with the firm effects, of the private 
debt of one partner, will bind the firm, if subsequently 
VOL. xIv. 98 
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ratified by acquiescence, with a full knowledge of the 


facts. Ibid. 
' See Evidence, 28. 
PENALTY. 
See Sheriffs and Sureties, 3. 
PHYSICIANS. 
See Bailment, 7 fo 18. Slaves, fc. 12. 
PLEADING. 


1. The plaintiff declaring as A B, agent, sues, in his own 
right, and the term agent is an addition to the name, 
only, and descriptive of the person. Owsley §- Son vs. 
PPE os Sconealh sonia co tomestedengen pecspmatemcieniedunte 


2. By the Act of 1836, a plea of partial failure of consid- 
eration is allowed, in such cases, under such circum- 
stances and between such parties, as would render pro- 
per, 2 plea of total failure, if there had been such total 
failure of consideration. Simmons vs. Blackman...... 


3. The omission to allege. in the declaration, that the de- 
fendant resides in the county where the suit is brought, 
is amendable—may be waived by pleading to the mer- 
its—is cured by verdict or confession—is not good, inar- 
rest of judgment, and cannot be made available, in the 
Supreme Court. Raney vs. McRde............cseceeeeee 


4. In England, if suit be brought upon a joint-contract, if 
both parties be alive and within the realm, they must 
both be sued; and judgment cannot be rendered against 

one, until the other is prosecuted to outlawry—aliter 

in this State, under the Act of 1820. Jord. 
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See Amendment. Fraud, 1, Guardian and Ward, 3. 
Infant, 1,2. Landlord and Tenant, 1. Promissory 
Notes,4. Writ of Error. 


PRACTICE SUPERIOR COURT. 


1. The State, on a trial for murder, proved the killing and 
the attending circumstances, and closed. The prisoner 
then proved facts and circumstances going to rebut the 
presumption of malice: Hed, that it was then compe- 
tent for the State to prove, in surrebuttal, express mal- 
ice. Bird vs The State...... red dubvcliqekqaecl ede 


2. In criminal trials, cither party may require all the wit- 
nesses to retire, in order that they may be examined 
separately. Johnson vs. The State... ..cccccececees ‘xe 


3. It is in the diseretion of the Court to allow a case to be 
re-opened, after it has been closed, and before the ar- 
gunent. Jordan and others vs. Pollock, adm’r........ 


4, Before a notice, under the 57th Common Law Rule, 
can be made available, the party giving it, or his agent, 
must make oath, (or his attorney state in his place,) 
that he has reason to believe that the paper required 
has been in existence—that it is in the possession, pow- 
er or control of the person netified, and that it is mate- 
rial to the issue. Bryan vs. Walton, adm’r............ 


5. The refusal of the Court to re-open a case, after it 
is closed, to admit irrelevant testimony, is no error. 
Greer, ex’r, vs. Caldwell, adiv'r....ccceecccees iiedeat j 


6. The rule of practice is, that the plaintiff shall, in the 
opening, examine all his testimony, that goes to estab- 
lish his case; the. defendant shall then introduce his 
testimony, in support of his defence, and in re-buttal of 
plaintiff's proof; and then, the plaintiff may offer any 
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proof that rebuts that of the defendant, but nothing 
farther, in chief, except by permission of the Court, 
which permission should be given, upon sufficient cause 
shown. The relaxing of the rule being a matter of dis- 
cretion, its exercise should not be controlled, except in 
a case so gross and palpable, as not to admit of a hesi- 
tation or doubt. Walker vs. Walker..........0eceeceees . 242 


. It should require a very strong case of threatened evil, 
to justify a Court in preventing a party from giving ad- 
ditional, confirmatory, cumulative and corroborative ev- 
idence, either vf facts previously proven, or which tends 
to strengthen, add force or probability to such evidence. 


Ibid. 


. A witness who, when testifying on the stand, mis- 
states a fact, through inadvertence or forgetfulness, 
should be allowed the privilege, at any stage of the tri- 
al, to correct himself. JZdzd. 


. An affidavit by a party, that.an original paper, of 
which he desires to make proof, by secondary evidence, 
is lost or mislaid, and after diligent search, that he can- 
not find it, is a substantial compliance with the 50th 
Common Law Rule. Smith et al. vs. Atwood, adm’r.. 402 


See Courts, 1. Criminal Law, 2, 34. Error, 1— 


1 


Head-rights, 3. 


PRACTICE SUPREME COURT. 


. The Act of 1851-’2, requires the original bill of excep- 


tions to be sent up to the Supreme Court. If a copy 
be sent up, the mistake cannot be remedied by the 
Clerk’s certifying the original, after issue joined. Fudl- 
ler ve. The Seater siesicsecisdivederticsscece eanantal aoa 268 


‘2. The 25th Rule is directory, merely, as to form, and a 
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~ 


ad 


citation issued in the name of two of the Judges, is val- 
id. When the name of one of the Judges is omitted, it 
may be amended. Williamson vs. Nabers ct al......... 285 


3. In assigning error upon the charge of the Court, the 
plaintiff must specify the portions of the charge to which 
he excepts. Smith ct al. vs. Atwood, adm’r............. 402 


4. By organic legislation, the Supreme Court must “ hear 
and determine upon matters contained in the transcript 
of the record, and not otherwise ;” and when the Clerk 
of the Court below appends his certificate to that trans- 
cript, to the effect that it contains a true exemplifica- 
tion of the record in the case, it must be received as 
presenting it correctly. Wyche vs. Myrick.............. 584 


; 
| 
| 


See Bill of Exceptions, 1. 
PRINCIPAL AND AGENT. 


1. A judgment was obtained by R against N, which was 
afterwards reversed. Before its reversal, and before 
any proceedings were instituted to reverse it, the de- 
fendant, N, paid to the attorneys of the plaintiff, upon 
the judgment, $3,000: Held, that after reversal, the 
attorneys were not liable to N for that money, although 
it still remained in their hands, but that he must resort 
to the plaintiff. MZeDonald and others, and Napier... 89 


2. If money be paid to an agent, which the principal is 
not, in law, entitled to receive; or if the agent exceeds 
his authority in receiving it; or if it is paid to him by 
inistake, the agent is liable for it, to the payer, so long 
as it remains in his hands; and his situation, relatively, 
to his principal, is not altered, as regards that fund; J 
and he is, in such cases, liable, without notice, not to 
pay it over; and if he has such notice, then he is lia- 
ble, even if he afterwards does pay it over, or his situa- 
tion is altered. J bid. 
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3. A ratification of the unauthorized act of the agent may 
be implied, under certain circumstances, from the si- 
lence of the principal. Owsley § Son vs. Woolhopter. 124 


‘4. If-one, in the presence of the principal, sell a parcel of 
goods of the latter, as his agent, without objection, the 
tacit consent of the principal will be presumed, and it 


will bind him. did. 


5. If the agent, without authority, do an act, and the prin- 
cipal, after a knowledge of the fact, makes no object- 
ion, but acquiesces, for a length of time, and such ac- 
quiescence cannot be explained or otherwise accounted 
for, and which has a tendency to mislead the agent, the 
law will construe such silence as contrary to the duty of 
the principal, and hold him bound by it. /déd. 


6. A, a factor in Savannah, transacts business for B, a 
house in New York, to the amount of $370,000, on 
which a loss was sustained, on cotton alone, of some 
$15,000. A, as the agent of C, shipped C’s cotton to 
B, and this constituted an item, in the aggregate of 
business done, as well as of loss sustained. On account of 
his large and liberal dealings, B compromises with <A, 
at one-fourth: Held, that C was entitled to settle with 
A, his portion of the loss, on the same terms. J6éd. 


7. Any acts of violence, on the part of a person employed 
as overseer, incompatible with the peaceful and full do- 
minion over his property, on the part of the employer, 
except to the extent that the owner’s rights are expressly 
waived, are a violation of the contract; and in such 
case, the employee is not entitled to recover any thing. 
Borin 0. OR ai oes kaput cnsiaginseacsdpicpennnes 135 


PROBATE. 


See Wille, 3, 4, 5, 6. 
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PROMISSORY NOTES. 


1. If G, the holder of a promissory note, transfer the 
same, by delivery, to H, knowing that an endorsement 
upon it is not genuine, and concealing the fact from H, 
this act is a fraud upon H, and G is liable to repay 
what he received from H, upon his failure to recover it 
from the indorser. Sireed vs. Hetghescccccccecececescees 


2. In such a case, Gis not a competent witness, in an ac- 
tion by H, against the indorser, to prove the indorse- 
ment genuine. His interest is not balanced by a liabil- 
ity to the indorser for the tort, if, by a false oath, he 
should secure a recovery against him. did. 

3. Inorder to charge the indorser of‘a note, payable at 
an agency of one of the chartered banks of this State, 
« demand of the maker, and notice to the indorser are 
necessary. Beckwith and another vs. Carlton § Co... 


4. The maker and indorser of a bank note, cannot be sued 
together, in the same action J bid. 


RAIL ROADS. 


1. The property of the Rome R. R. Co., within the city 
of Rome, which is necessary to conduct the business of 
that Co.: Held, to be a part of its capital stock, and 
not Hable to taxation by that city, as property. The 
Rome R. R. Co. va. The Mayor, &e., of Rome......... 


2. Where goods are transported by a R. R. Co., and upon 
their reaching the place of destination, and stored at 
the warehouse, at the expense of the owner, without 
actual notice of their arrival, under a newspaper pub- 
lication, that al] articles not removed within a given 
time, will be thus disposed of: eld, that such errone- 
ous delivery, notwithstanding it made the party charge- 


ee a ee 
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able for all the loss andinjury resulting therefrom, still, 
it did not, of itself, amount to a conversion of the pro- 
perty, and to maintain trover, a demand -and refusal 
were necessary. The Rome R. R. Co. vs. Sullivan, 
Cabot I go nsinscnstys apatneeeend yao boo ro eaitienagnny Soonaph opens 277 


3. If goods are not removed, after notice of their arrival, 
within a reasonable time, the strict lability of a R. R. 
Co., in their character of common carriers, ceases; and 
they may charge storage themselves, or deposit the 
goods inthe warehouse of another, at the owner’s risk 
and expense. J did. 

See Constitutional Law, 7.8. Corporations, 1, 2, 3. 

RAPE. 
See Criminal Law, 6, T. 
REGISTRATION. 

1. The registration of derivative conveyances, is no notice 
that title has passed out of the original grantor. el- 
ton et al., executors, vs. Pitman et l....csccecseeceverere 530 

See Vendor and Purchaser, 2. 

REMITTER. 

See Judgment, 4. 

RENT. 

See Tenants in Common, 1 to 6. 


RETAILING SPIRITUOUS LIQUORS. 


1. The Act of January 22d 1852, giving to the Town Com- 
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missioners of Eatonton authority to grant license to re- 
tail spirituous liquors within their corporate limits, sub- 
ject to such regulations as they might prescribe, pro- 
vided they administer to the applicant, the oath refer- 
red to in the Act, gives full and ample authority to 
them, to require the clerk of such applicant to take a 
similar oath. Floyd vs. The Commissioners, §¢....++. 354 


SALES. 


See Specific Performance, 1. 


SATISFACTION. 


» 


See Exveuiion, 1. 

SAVANNAH, AND OGEECIIEE, AND ALTAMAHA 
CANAL. 

See Bridges, 5. 
SET-OFF. 


See Attorney's at Law, 8,9. Landlord and Tenant, 2. 


SHELLY’S CASE. 


4a 


See Estates, 1. 


SHERIFF'S AND THEIR SURETIES. 


1. Where arule xsi had been taken against a former 
Sheriff, and after his return and investigation, ue rule 
was ordered to be made absolute, but by consent of eoun- 
sel for plaintiff, leave was granted to the Sheriff to 


amend, or make an additional return, upon condition 


ld werm * bis | Pe es poet es © Pe Se 
that he would serve the plaintiff’s counsel with a eopy 
1 ° See eke 7 sien ae wh + 17) 4 
tnereoi, by a time Spee ned, 2nNa PVeyror | } f 
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session of the Court ; and at the next term, such additional 
return not having been made and served, the Sheriff 
moved for leave to be heard again, upon the merits of 


the issue, and also to be allowed to amend his return: 


Held, that he had already had his day in Court, upon 
the merits of the issue, as it stood, and that he could 
not then amend; and that the rule was properly made 
absolute, rune pro tune. Hendrick vs. Tompkins..... 


2. Generally, an admission, by a principal, does not bind 
his surety, if made after the relation has terminated. 
This rule does not apply to the sureties of a Sheriff, 
ruled for misconduct, and the rule made absolute, by 
his failure to answer. The relation is continued, after 
the expiration of his office, guoad the misconduet pend- 
ing the office. Weyche vs. Myrick......c.0.cscocseeeees 


3. The 20 per cent. given the creditor for a failure, by 
the Sheriff, to pay, is not a penalty; and the sureties 
are liable therefor. 67d. 


See Execution, 2. 
' 


CA 


HERIFF’S DEED. 
See Color of Title, 1. 

SLAVES AND FREE PERSONS OF COLOR. 
1. A free person of color, in Georgia, cannct dispose of 


slaves, directly, by deed of gift. Bryan vs. Walton, 
RP is wewresncsannses OO Te ennidiune a pedinionbiacesmamaiaed : 


2. A free negro, in this State, has no civil, social or po- 


htical rights, except such as are conferred on him by 
Statute. Lbid. 


y ab) 
A 


3. The Act of Marumission confers no other right, but 


86 


584 


185 
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that of freedom from the dominion of the master, or ex- 
emption from involuntary service. It does not confer 
citizenship nor any of the privileges incident to citizen- 


ship. bid. 


4, There is no analogy between negro slavery and villen- 
age. The former resembles, in many of its features, 
the slavery of the Civil Law. bid. 


5. The ctymological meaning of manwimission. Lbid. 


. eo nite niawwhios tude tke hock wellinn thanks 
6. To adopt a new member into the body politic, 1s an act 


e $ swe aa mnd aa netuypalhwine a f y 
O1 SoYCrelonty, Just as much as naturalizing a toreien 
pw) Jd Co 5 


subject. Lid. 


7. This State, when a province, was settled as a commu- 
nity of white citizens. The blacks were subsequently 
introduced, as slaves—to whom parity of rank and priv- 
ilege has never been acceded. Jf bid. 





8. The free person of color, in Georgia, is associated with 
the slave, in most of the humiliating incidents of his 
degradation. dzd. 


9. The analogy between an infant and free person of col- 
or, fails in this: that at maturity, the former can affirm 
or disaffirm his contracts, which are, therefore, voidable 
only ; whereas, the wardship or pupilage of the latter, 
and the disability consequent therein, is perpetual ; and 
hence, his contracts are absolutely void. 1 bid. 


10. Slavery, as compared with the various schemes of 
emancipation, domestic and foreign, considered. bid. 


11. A master cannot absolve himself from the legal and 
equitable obligation to take care of his slave; and if he 
refuse to do so, he is liable for medical and other relief, 
furnished by others. Latimer, guar’n, vs. Alerander. 259 — 
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12. Ifa slave be hired to an insolvent, or be out of the 
possession of the hirer, and be in a situation to require 
instant and indispensable medical aid, or other assist- 
ance—in such a cuse, the owner, as well as the hirer, 
would probably be liable, for medical and other servi- 
ces. Ibid. 


See Bailment, 1 to 13. Evidence, 9. 
SPECIFIC PERFORMANCE. 


1. A being in debt to B, on a judgment, and his land be- 
ing under levy to pay the debt, agrecs with C that he 
purchase the land at Sheriff's sale, and that he, (A,) 
have the privilege of buying it back, by paying what 
C should give for it, with interest: eld, that this agree- 
ment is not void, as being against the policy of the law, 
in regard to Judicial sales: Held, also, that after pay- 
ment of the purchase-money, with interest, a Court of 
Equity will enforce this agreement. Freeman, e2’r, 


PI Te craccnvnciens thre teinassdensetenineinsagens y 


See Bridges, 3. 
STATUTE OF FRAUDS. 
See Frauds. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. 
STATUTES. 
See Construction of Statutes. 
SUPERSEDEAS. 


See Writ of Error, 1. 
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SUPREME COURT. 


1. Some remarks, as to its powers, deducible from the pe- 
culiar phraseology of the Organic Law. Walker vs. 
Dougherty....... uikilisreistiednalenstaae veces 658 


SUNDAYS. 
See Bill of Exceptions, 1. 
SURETIES. 


1. It seems, that in England, previous to May, 1776, a 
surety, in a Court of Equity, was subrogated to all the 
rights of the creditor ; and such Court would compel 
the creditor to assign the debt to the surety. But 
whether so or not, in the light of our legislation upon this 
subject, 2 Court.of Equity may, upon a proper case 
made, direct suchassignment. MeDougald, adm’s, vs. 
DONG TON ssn sitscnvaivesnunts esevcannsielaseae we OF4 


See Sheriffs and Sureties. 
TAXATION. 
See Constitutional Law, 12 to 24. Rail Roads, 1. 
TENANTS IN COMMON. 


1. Occupancy, by one tenant in common, of the joint pro- 
perty, by the consent of the other, does not, necessarily, 
relieve him from the payment of rent. Shiels vs. 


Be vi covicctecrtncuidcdsaredieadekcaniedcame .. 429 


2. At Common Law, one tenant was not liable, either for 
waste or the profits of the joint-estate. Ibid. 


3. By the Statutes of Westminster, 2, 6,22 and 4 Anne, 
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ce. 16, sect. 27, joint-tenants and tenants in common, 
have an action for waste, as well as an account for the 
profits; and these Statutes are of force in Georgia. 
Ibid. 


4. In a contest for rent, between joint-tenants and tenants 


« 
— 


. In computin 


in common, the rule is, to estimate the worth of the 
whole premises, and then the value of that portion oc- 
cupied by the tenant in possession, in reference to the 
condition they were in at the time he took possession. 


T bid. 


g, it is immaterial what the element may 





be, which contributes to the increase of value. It may < 


be a mansion, a mill-site, or its adaptation for agricul- 
tural purposes. Jf bid. 


. The shares of joint-tenants and tenants in common, are, 


prima facie, equal; but the contrary may be shown, by 
proof. Ibid. 


TIME. 


See Bill of Exceptions, 1. 


TROVER. 


See Rail Roads, 2. 


1. 





TRUSTS AND TRUSTEES. 


A trustee, who fraudulently combines with a third per- 
son, to dispose of and appropriate to his own use, the 
trust property, is liable, jointly, with that third person, 
to account, in Equity, to the cestud que trust ; and that, 
too, although the bill does not charge the insolvency of 
the trustee. Shaw vs. Palmer et al..c.ccccccccccsceseeeee 
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In such a case, the defendants are liable to be sued, 
jointly, in the county of the residence of either. Ibid. 


In deciding whether a trustee shall retain the possess- 
ion and management of a trust estate, against the equi- 
table tenant for life, Courts will be governed, mainly, by 
the general scope and objects of the trust, and the na- 
ture of the duties which the trustee is required to dis- 
charge. Williamson, ex’r, vs. Wilkins and Wife..... 


Courts will invest the equitable tenant for life, with the 
personal possession and occupation of property, as in 
the case of a family residence or family servants, where 

t will be beneficial or requisite for its due enjoyment. 


Thid 


Courts will interfere, more reluctantly, to take the di- 
rection and disposition of the estate ies se the hands of 
the trustee, where the surrender of the corpus might 
endanger its security ; or where the equitable tenant 
for life, is a feme covert, for whose personal protection 
it is best that the estate should continue in the posses- 
sion, and under the control, of the trustee. bid. 


The provision of the Statute, which allows a trustee to 
charge commissions, where he as service, does 
not annul the general. doctrine resulting from the rela- 
tion of trustee and cestuz que sieist, nor abrogate the 
equitable jurisdiction of 2 Court of Chancery over the 
same, which jurisdiction is exceedingly broad. 1 bid. 


If a trustee buys from or sells to himself, his cestuz que 
trust may repudiate the act. Boyd and another, 
adm’rs, vs. Clements, guardian........+++ appears Merete <7 


e Adm’rs, rc. 4. Hushand and Wife, 1, 2. 


, 
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792° INDEX. 
USE AND OCCUPATION. 
See Landlord and Tenant. 
VARIANCE. 
See Attachment, 4. 
VENDOR'S LIEN. 


1. The presiding Judge charged that the vendor’s lien 
was good against purchasers, with notice, 7f the Jury 
were satisfied that the purchaser had it in his power to 

. revoke the trade, without injury to himself, and inequi- 
tably held on to the bargain: Held, that the qualifica- 
tion, as to revoking the trade, is error. Webb vs. Rob- 
NON EN ics fates ine canntoenscs cichjptontad naan omen 216 


2. The vendor's lien does not accompany a transfer of the 
notes given for the purchase-money. J bid. 


3. A sells land to B, taking his note for the purchase- 
money ; afterwards, B sells the same land to C, taking 
his note for the purchase-money ; and afterwards, A 
takes, in payment of B’s note to him, C’s note to B. 
A has no lien, as vendor, upon the land. did. 


4. Creditors who become such, without notice of a ven- 
dor’s lien, and those who claim under such creditors, 
are protected against the vendor’s lien. did. 


5. Where heirs at law sue in ejectment, as such, to recoy- 
er land which has not been paid for by. their ancestor, 
Equity will compel them to discharge the vendor’s lien 
for the purchase-money, the ancestor having died in- 
solvent, and his estate unrepresented. JMcDougald, 
E20; WEL OOR BOB sc sensavcdsseseswnspapecdeenesests RO 











INDEX. 
VENDOR AND PURCHASER. 


1. It is most convenient that actwal notice to a purchaser 
should be defined as—1. Such notice as is positively 
proven to have been given to him, directly and person- 
ally ; and 2. Such as he is presumed to have received, 
personally, because the evidence within his knowledge 
was sufficient to have put him upon inquiry. Jordan 
ot of. 06. Pelt, PR cccicsinnsiiccnintommanan 145 


2. Constructive notice is such, as by judgment of law, he 


ale 


is presumed to have received. Jbzd. 


3. A purchaser, without such actual notice (as above de- 
fined) of a prior voluntary conveyance, will be protected. 
L bid. 


4, Actual notice may be proven by the facts of the case, 
from which it may be inferred. did. 


5. If one, under a legal disability to dispose of his prop- 
erty, give it away to another, who sells to a third per- 
son, without notice of the incapacity of the donor, the 
ignorance of the vendee will not protect his title. Bry- 
an te.’ Wealthy CI Gi ciiecicctstncssssanieveen 185 


VERDICT. 


1. The verdict in ejectment may be for a part, only, of 
the premises claimed in the declaration. Bailey vs. 


2. Where the suit is on two promissory notes, and the 
verdict is for the aggregate amount of principal, with 
interest, it is sufficiently certain. Beckwithand anoth- 


OF wp. Ce Diisicsisiiicsscscincecnmccemamaeren 691 
voL. xiv. 100 
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See Criminal Law, 2, 3. 
VOID CONTRACT. 
See Specific Performance. 
VOLUNTARY CONVEYANCE. 
See Vendor and Purchaser. 
WILLS. 


1. A will cannot be read in evidence, to the Jury, as con- 
veying title to personal property, in a Court of Com- 
mon Law, until it has passed to probate, before the Ordi- 
nary. Bryan vs. Walton, adm’r......scccccsscceesccesees 185 


2. When a will, which is relied on as conveying title to 
personal property, is lost or mislaid, the proper course 
to be pursued is, to establish the instrument, either at 
Common Law, under our Judiciary Act, or by a pro- 
ceeding in Chancery ; and then, go before the Ordinary 
and have the copy, thus established, proven and admitted 
to record. Ibid. 


3. A legatee cannot propound a will for probate, until the 
executors named therein have been cited, either to 
to prove the testament, and take upon themselves the ex- 
ecution thereof, or else to refuse the same, or some good 
cause be shown why this is omitted. Finch ct al. vs. 


4. A failure to do this need not be pleaded, but may be 
taken advantage of, at any time, and the Court will, 
itself, upon its own motion, refuse to entertain the pro- 


ceeding, whenever this fact is brought to its attention. 
Ibid. 


- Any person, other than the executor propounding the 





INDEX. 


will for probate, must show, either by his own oath or 
aliunde, proof that he has an interest, under the will. 
The mere fact that the propounder is named as a legatee 
in the will, is sufficient testimony, to that point. Ibid. 





6. A contract, by the legatee, not to offer the will for pro- 
bate, but to divide the estate of the deceased ancestor, 
according to the Statute of Distributions, is not a bar, 
in the Court of Ordinary, to the propounding of the 
will. The Courts of Ordinary will not decide upon the 
validity of any contract, which the parties may have 
entered into, but upon the factum of the will only— 
leaving the rights of the parties to be determined by 
the appropriate tribunals thereafter. Ibid. 


7. The general rule is, that parol evidence is inadmissible, 
to explain a will, except by proving the circumstances 
which surround the testator, and his relation to persons 

and things about him; and this may, at all times, be 
done. Billingslea, adm’r, vs. Moore, adnv’r........000s 


and uncertain, parol evidence is inadmissible, in proof of 
the testator’s intention, except in all cases of latent ambi- 
guity ; and in those cases of patent ambiguity, where it 
may be used in support of the will, by repelling a legal 
and technical presumption, raised against express terms ; 
where it is offered to rebut an equity or trust raised by 


the object of testator’s bounty, or the subject of a dis- 
position. bid. 


See Ante, V. 


9. The presumption against the completeness of a will, 
arising from a clause of attestation, without witnesses, 
may be rebutted by any extrinsic evidence, whatever ; 

and proof, for this purpose, need not be restricted, 





8. Semble, that where the terms of a will are ambiguous _ 





implication ; and where it is offered to make definite | 
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alone, to the declarations of the testator. Mealing vs. 

Ro vaccncatutggelancaincansiunnsctsiiessussseetetsdvnadin 

10. No form is necessary, in a will disposing of personal 
property. Ibid. 


11. A will may be informal, yet complete ; or formal, yet 
incomplete; and the question, in every case is, not 
whether all is done which the law requires, but whether 
everything has been done, which the testator thought 
necessary. bid. 


12. If it should appear that the testator intended to add 
‘forms which are unnecessary, still, the instrument will 
be bad, because unfinished. 1 bid. 


‘18. The intention of the testator must not only be fixal, 


as to the disposing clause, but as to the execution, also. 
Ibid. 


14. The presumption of law is against a testamentary pa- 
per, with an attestation clause not subscribed by witnes- 
ses. The presumption is slight, provided the instru- 
ment be perfect in all other respects; yet, it must be 
rebutted by some extrinsic evidence. Ibid. 


15. The mere vague declarations of testators, that they 
have made their wills, can never serve, standing singly, 
to supply proof of due execution. did. 


16. The caveators, being the next of kin, and as such, en- 
titled to the distribution of the estate, if the will fails, 
the onus is upon those who seek to divert the property 
from the legal course of descent. Ibid. 


See Courts of Ordinary, 3. Devise and Legacy, 1, 2. 
Evidence, 20, 21. Witnesses, 4. 
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WITNESSES. 


In criminal trials, before the examination commences, 
either the State or the defendant may require that the 
witnesses should retire, in order to each being exam- 


797 


ined, in the absence of the others. Johnston vs. The . 


2. The Act of 1850, relative to attorneys testifying, is 


3. 


prospective, and does not apply.to cases instituted be- 
fore it was passed. Hammond vs. Myrich........-0+000 


The rule, that in order to impeach a witness, by con- 
tradictory statements, the foundation must first be laid 
by asking the witness, whether or not he has made the 
declarations intended to be proved, does not apply, 
where the evidence to impeach the witness, is his sworn 
depositions, previously taken, in the same cause. Bry- 
an vs. Walton, adm’r..........0006 ehnveiiiniehdeaca 


4. Where the issue is devisavit vel non, the witnesses, 


6. 


whether attesting the will or not, may give their opin- 
ion, as to the testamentary capacity of the deceased, 
provided it is accompanied with the facts, as to the con- 
duct, conversation and condition of the deceased, upon 
which the opinion rests. Walker vs. Walker.......+++ ° 


. In ejectment, by A against B, both parties deriving ti- 


tle from C, O, being released by the defendant, is a com- 
petent witness, to prove the plaintiff’s deed a forgery. 
Nor is B compelled, in such a case, to resort, first, to 
the witnesses, who, ostensibly, attested the plaintiff’s 
deed. Jordan vs. Fatrcloth.....cccsccccccececcsececereceee 


A general release of all actions, will render a witness 
competent. Bond vs. Carter ....cccceccrscseeccseeeeees cove 


See Evidence, 1 to 6, 18, 19, 20. Gaming, 3, 45.— 


Practice Superior Court, 8. Promiseory Notes, 2...... 
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WRIT OF ERROR. 


1. A party, suing out a writ of error, is not entitled, 
strictly, to a supersedeas, until the bill of exceptions is 
filed. But the proper practice, in cases where irrepar- 
able injury may result, by carrying the judgment in- 
stantly into effect, is, upon notice being given to the 
Court, that a bill of exceptions will be filed, to allow a 
reasonable time for this to be done, before the judgment 
is carried into effect. Lindsey vs. Lindsey..........06 657 


A tan cA ACs SIE A Rt 




















